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IN rrHE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2279 
HENRY E. BATCHELLER AND HENRY S. CUNNING-
HAM, ETAL., 
versus 
COMMON·WEALTH EX REL THE RECTOR A,ND VISI-
TORS OF THE UNIVERSITY OF VIRGINIA. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Chief Justice and Associate Justices of 
the Sitprerne Coitrt of Appeals of Virginia: 
The undersigned petitioners respectfully show unto the 
Court that they are aggrieved by a certain order entered by 
the State Corporation Commission of Virginia on October 
21, 1939, in a proceeding pending· before it under the style 
of Commonwealth of Virginia at the relation of The. Rector 
.and Visitors of the University of Virginia, ex parte, in which 
the State Corporation Commission held that, under the pro-
visions of Section 3775-1 of the Virginia Code, Chapter 445, 
Acts of 1936, the Rector and Visitors of the University 
2• *of Virginia were entitled to a license to establish, main-
tain, operate and conduct an airport and landing :field 
(MS. R., p. 237) for the purpose of instructing students at 
the University of Virginia in aviation (MS. R., pp. 23-25). 
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STATEMENT OF FACTS. 
The facts in the,· ease are brief and undisputed. On Oc-
. tober 3, 1939, tbe. :Rector and Visitors of the U niver::;ity of 
Virginia filed with. the State Corporation Commission an 
application for a li_eense to operate and conduct an airport 
or landing field for the landing and departure of aircraft 
(MS. R., pp. 1-6). On October 4, 19·39, tbe Corporation Com-
mission entered its order on the application. On the trial of 
the case, on October 20, 1939, the petitioners demurred to the 
petition on the ground that the State Corporation Commis-
sion is without jurisdiction to grant to the University of Vir-
ginia the license applied for. 
The evidence of W. S. Rodman, Dean of the Department 
of Engineering· at the University of Virginia shows that the 
license was applied for to be used in conducting a course in 
aeronautic eng'ineering to be offered at the University (:MS. 
R., p. 24). He then testified that the reason for needing the 
field was that (MS. R., pp. 24-25): 
3* *''We find in courses involving technical instruction in 
various fields that it is most desirable, if not imperative, 
that as much practical experience with apparatus and ma-
terials shall become a part of the instruction in the field. We 
further have found that for those students who are interested 
in the study of aeronautics that there is a distinct feeling· 
that they should supplement their work with practice in mak-
ing flights. Most institutions g·iving courses in aeronautics 
have facilities for making flights, and I, as Dean of Engineer-
ing of the University, am interested in such facilities being 
made available for our students. I think it would be a dis-
tinct adjunct to our engineering course, and further, we could 
not expect to have in the future students coming to us in 
greater numbers where they could not find these facilities 
that they find at other institutions." 
Dean Rodman further testified that the Universitv of Vir-
gfoia is eng·aged solely in the business of instructing- ~students, 
and in response to the question: 
'' And it is not eng·aged in any commercial enterprise of 
any type, is it f'' 
he answered: 
"Not that I know of." CMS. R., p. 27.) 
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At the conclusion of the case, your petitioners, through 
their counsel, argued that, so far as operating an airport 
for the instruction of students was concerned, the Corpora~ 
tion Commission was without authority to grant to the Uni-
versity of Virginia a license, for the reason that the terms 
of Section 3775-1 of the Code, Acts 1936, page 1060, were 
not sufficiently broad to confer a.ny such power upon the Cor-
poration Commission, and tha.t, secondly, to grant to the Uni-
versity of Virginia a license to operate an airport or land-
ing field for the landing or departure of civil •aircraft 
4* engaged in commercial aviation was ultra vires the char-
ter of the University of Virginia. The Corporation Com-
mission decided both of these questions against your peti-
tioners in an extensive opinion (M'S. R . ., pp. 239-275). . 
ASSIGNMENTS OF ER.ROR. 
Your petitioners assig·n as error, the action of the Corpora-
tion ·Commission in gTanting to the .Rector and Visitors of 
the University of Virginia a license to "establish, maintain, 
operate and conduct an airport and landing field for the land-
ing and departure of civil aircraft engaged in commercial 
aviation, as contemplated and provided in said law, and as 
contemplated and proposed in the application herein and 
within the scope and functions of the University of Virginia 
as a public corporation, ag·ency of government, and, as such, 
a department of government'' on the tract of land ref erred 
to in the petition and the evidence; · 
First, for the reason that .Section 3775-1 of the Code of 
Virginia, which is the only authority which confers upon the 
Corporation Commission the power to grant licenses for air-. 
ports or landing fields, confers no such power upon the Com-
mission to license an air field for student training; 
SeP.ond, because the Corporation Commission, in the g-rant-
ing of said license, ~ranted to the Rector and Visitors of the 
University of Virginia a license for a purpose *entirely 
5* different from tl10 purpose for which the license was 
originally applied for; . 
Third, because the operation of an airport or landing field 
for the landing· or dcpa rture of civil aircraft engaged in co~-
mercial aviation, as distinguished from the operation of a 
landing· field for the training of students, is a power which 
is itltra vires the charter of the University of Virgfoia; and 
:B,ourth, because the training of aviators is a field of mili-
tary activity, which is foreign to and contrary to the pur-
poses for which tl1e University of Virginia was established. 
4 Supreme Court of Appeals of Virginia. 
THE STATUTE LA vV. 
Section 3775-1 of the Code of Virginia reads as follows 
( Acts 1936, pag·e 1060) : 
"It shall be unlawful for any person, firm, corporation, 
city, county, or department of government to operate or con-
ditct any airport or landin,q field for the landing or departure 
of any civil aircraft engaged in co·mmercial aviation until a 
permit therefor shall be issited by the State Corporation Com-
mission. Before issuing· such permit the said State Corpora-
tion Commission shall investigate the location of such airport 
with relation to its proximity to any other airport and pro-
visions made for the saf cty of aircraft alighting thereon or 
departing therefrom, and if the said proposed airport shall 
be so situated as to endanger aircraft using the same or any 
other airport in close proximity, or proper provisions have 
not been made in other respects for the safety of aircraft 
alighting thereon or departing· therefrom, the said per-
6* mit shall not be *granted; provided, further, any inter-
ested party aggri(lved by the granting or refusal of any 
such permit shall have an appeal as of right to the Supreme 
Court of Appeals of Virginia, which shall hear and deter-
mine the case in the same manner as appeals are now heard 
from the action of the said commission on applications to 
operate motor busses for transportation of passengers or 
freight.'' ( Italics supplied.) 
ARGUMENT. 
I. 
It will be observed that the State Corporation Commission 
did not grant to the University of Virginia a license to oper-
ate an airport or landing· field for the training· of student 
aviators. It granted to the University a license to "operate 
and conduct an airport and lauding· ·field for the landing and 
departure of civil aircraft engaged in commercial aviation, 
as contemplated and provided in" Chapter 445 of the Acts 
of 1936 (MS. R., p. 237). 
The law is well settled that the State Corporation Com-
mission has no inherent power, and all of its jurisdiction is 
conferred hy the Constitution and the laws enacted pursuant 
thereto. Riclmwnd v. C. & P. Tel. Co., 127 Va. 612 (1920); 
Portsmouth v. Va. R., etc., Co., 141 Va. 54 (1925); Jeffries 
v. Com., 121 Va. 525 (1917); and N. & W. R. Co. v. Gani., 143 
Va. 106 (1925). 
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In Portsmouth v. Va. Rwy. & P. Co., 141 Va. 54, 61 (1925) 
this court, speaking throug·h :M:r. Chief Justice Prentis, 
7* *then Prentis, J., said: 
'' As has been heretofore said, the Commission has no in-
herent power, but all of its powers are derivatiye and must 
be based either on the Constitution, or upon statutes passed 
pursuant thereto. Of course, this is not to say that these pro-
visions should receive such a narrow construction as would 
lead to the def eat of their main purpose. The construction, 
on the contrnry, should be.liberal, and every. power expressly 
gr~nted, or fairly implied from the lang-uage used or which is 
necessary to enable the Commission t_o exercise the powers 
expressly granted, should and must be accorded.'' 
There is nothing in the provisions of Section 3775-1 of the 
Code which gives to the State .Corporation Commission the 
power to license the operation or conduct of an airport or 
landing field used for the landing and departure of aircraft 
engaged exclusively in student aviation. The very fact that 
the statute expressly limits the licensing power of the Cor-
poration Commission to airports or landing fields for the 
landing or departure of civil aircraft engaged in commercial 
aviation negatives the idea that the Commission has the au-
thority to license airports or landing· fields used for non-
commercial aviation. If it had been intended that the Com-
mission should have any such power, its jurisdiction would 
not have been limited to airports or landing fields used for 
conunercial aviation. 
The word ''commercial" h1 thus defined in 12 C. J., pag·e 
140: 
'' Pertaining or relating to commerce or trade; of the na-
ture of commerce; relating to buying, selling, and exchange 
in the g·eneral sales or traffie of markets.'' 
8* *The words '' Commercial venture'' are defined as fol-
lows in 12 C. ,J., page 142: 
"Wherever capital is to be laid out on any work and a 
risk run of profit or loss, it is a commercial venture.'' 
This Court in McOlintoc;k v. Richlands Brick Corp., 152 
Va. 1, 11 (1928), drew· a distinction between a commercial 
railroad and a non-commercial one. In so holding tliis Court 
said that the words "commercial railroad" mean: 
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'' a railroad which is not a mere railroad facility but one 
which collects f reig·ht and passengers from remote points and 
carries persons and property through the streets in a city 
which would not otherwise be there transported.'' 
See also Zabinskie v. Law, 194 N. Y. S. 626, 628, ,118 :Misc. 
Rep. 471. 
Before the enaetment of Section 3775-1 of the Code, which 
was originally enacted in 1930, Acts 1930, page 714, the Gen-
eral Assembly had employed the word ''commercial'' in acts 
theretofore passed. Thus, in the Acts of 1920, page 57 4, in 
amending· Section 3594 of the Code of Virginia, it declared: 
'' The words 'commercial mill' shall embrace every mill 
which buys grain on its own account and makes sales of flour 
and meal made therefrom, but shall not include any mill that 
accepts g·rain to be g-round in turn and toll taken from the 
identical grain so gr01md. '' 
thereby defining the distinction between a commercial ac-
tivity and a service activity. 
In Com. v. Embrey, 12 Va: L. Reg., N. S., 28, it was 
9• *held that: 
''.Where a statute enumerates the things upon which it op:-
erates, or forbids certain things, it is to be construed as 
excluding from its effect all those not expressly mentioned.'' 
In Trustees v. McComb, 105 Va. 473, 477 (1906), it .was 
held that: 
"If a statute expressly excepts one class, which would 
otherwise be within its terms, the exception negatives the idea 
that any other class is to be excepted." 
Clearly, where a· statute has conferred upon the State Cor-
poration Commission a limited power, the limits of which are 
clearly marked out in the Act g-ranting the power, the Cor-
poration Commission is without the authority to exercise 
the power for a purpose other than that set forth in the 
statute. If the Commission then granted a license to operate 
or conduct an airport or landing field for the landing or de-
parture of civil aircraft engaged in commercial aviation, 
when the evidence clearly shows that the field is to be used for 
no such purpose, then the Commission, notwithstanding the 
fact that it has no inherent power, will be given the right to 
set aside an act of the General Assembly of Virginia limit-
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ing its power and to exercise ,powers which by necessary im-
plication have been prohibited to it by the statute, which gives 
to it a limited power ,~p.ich the Coµunission has attempted 
to broaden in,to a genefal grant of power. 
II. 
The University of Virginia is engaged in the *instruc-
10* tion of students and it is not engaged in any commer-
cial enterprise· of any type (:MS. R., p. 27). The pur-
pose of the license applied for was to enable the University 
of Virginia to operate an aviation field for the purpose of 
instructing its students in the course in aeronautics in the 
Engineering Department in the practice of operating air-
planes (MS. R., pp. 23-25). The State Corporation Com-
mission, instead of declining to grant a license for such pur-
pose, granted to the Rector and Visitors of the University 
of Virginia a license to '' operate and conduct an airport and 
landing field for the landing and departure of civil aircraft 
engag·ed in commercial aviation" (MS. R., p. 237). This ac-
tion on the part of the Corporation Commission, it is sub-
mitted, constitutes error. 
The Corporation Commission, in its opinion,. undertakes 
to justify its action by contending· that Section 3775-1 of the 
Code of Virginia, Acts 1936, pag·e 1060, is an ambiguous 
statute, and that it has heretofore construed the same to give· 
it the authority to grant similar licenses to other educational 
institutions; and the well known rule of departmental con-
struction is invoked in this instance to support what is mani-
festly an erroneous construction of Section 3775-1 of the 
Code. It is to be observed that the Commission does not 
cite the decision of this Court in Superior Steel Corporation 
v. Comnionwealth, 147 Va. 202, 206-7 (1927), in which this · 
Court set aside a departmental construction of a statute 
11 * by the State Corporation Commission ~that had been 
employed by the Commission for a period of more 
than twenty years. In so holding, this Court said (147 Va. 
206-7): 
'' * * *' Courts, in c·onstruiug statutes, where the statute 
is obscure or its meaning doubtful, will give g-reat weight to 
and sometimes follow the interpretation which those whose 
duty it has been to administer it have placed upon it. But 
the doctrine of administrative interpretation will not be al-
lowed to change the plain meaning of the statute. 
''In Houghton v. Payne, 194 U. S. 88, 24 S. Ct. 590, 48 L. 
Ed. 888, the majority opinion states the law thus: 
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'' 'Contemporaneous construction is a rule of interpreta-
tion, but is not an absolute one. It does not preclude an in-
quiry by the courts as to the original correctness of such con-
struction. A custom of the department, however long con-
tinued by successive officers, must yield to the positive lan-
g·uage of the statute.' '' 
It is respectfully submitted that there is nothing ambigu-
ous about the language of Section 3775-1 of the Code of Vir-
ginia. Its language is clear and its purpose expressed with-
out any semblance of doubt. This being so, the rule invoked 
by the State Corporation Commission to justify its unwar-
ranted exercise of power in this case, has no application, as 
is settled by the decision of this Court in Si'1perio·r Steel Corp. 
v. Connnonwealth, 147 Va. 202, 206-7, suvra. 
III. 
Commissioner Fletcher, in his opinion (MS. R., pp. 239-
275) devotes eighteen pages thereof in an effort to show 
12'"' that the teaching of aviation and the operation of *a 
landing field in connection therewith is not a function 
which is ultra vires the charter of the University of Virginia. 
It is possible that the teaching of aviation and the .opera-
tion of · a landing field in c.onnection therewith may not be 
itltra vires the charter of the University of Virg·inia; but the 
operation by the University of Virginia of "an airport and 
landing· field for the landing and departure of civil aircraft 
engaged in eommercial aviation'' as contemplated and pro-
vided by the statutes of this State (Order of the Commission, 
MS. R., p. 237), is certainly a purpose which is 1ultra vires 
the charter of the University of Virginia. 
The University of Virginia was established and made a 
body corporate by the Act of January 25, 1819, Revised Code 
of 1819, Chapter 34, pages 90-93. The sixth section of that 
Act, which establishes and defines the powers of the Visitors 
of the University, is as follows (Revised Code of 1819, page 
91): 
'' 6. The said visitors shall be charged with the erection, 
preservation and repair of the buildings, the care of the 
grounds and appurtenances, and of the interests of the Uni-
versity g·enerally; they shall have power to appoint a bursar, 
employ a proctor, and all other. necessary ag·ents; to appoint 
and remove professors, two-tlurds of the whole number of 
visitors voting for the removal; to prescribe their duties, and 
the course of education, in conformity with the law; to es-
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tablish rules for the government and discipline of the stu-
dents, not contrary to the laws of the land; to regulate the 
tuition fees, and the rent of the dormitories occupied; to pre-
scribe and control the duties and proceedings of all offi.-
13* cers, servants and others, with •)!:respect to the buildings, 
lands, appurtenances and other property, and interests 
of the University; to draw from the Literary Fund such 
monies as are by law charged on it for this institution; and, 
in general,"to direct and do all matters and things which, not 
being· inconsistent with the laws of the land, to them shall 
seem most expedient, for promoting the purposes of the said 
institution; which several functions they shall be free to 
exercise in the form of by-laws, rules, resolutions, orders, 
instructions, or otherwise, as they shall deem proper.'' 
That section has been slightly broadened by the provisions 
of Section 811 of the Code of Virginia, which section reads 
as follows: 
"Sec. 811. Ditties of board; water supply; appointment and 
1·enioval of president and professors; appointment of bursar 
and proctor.-The said board shall be charged with the care 
-and preservation of all property belongfog to the university. 
They shall appoint a president, with· such duties as may be 
prescribed by said board, and they shall appoint as many 
professors as they deem proper, and, with the assent of two-
thirds of the whole number of visitors, may remove such 
})resident or any professor. They may prescribe the duties 
of each professor, and the course and mode of instruction. 
They may appoint a bursar and proctor,- and employ any 
, other agents or servants, regulate the governm:ent and dis-
cipline of the students, and the renting of the hotels and 
dormitories, and, generally, in respect to the government and 
manag·ement of the university, n1ake such regulations as they 
may deem expedient, not being contrary to law. The said 
board shall, befo1·e making appointment of such president, 
proctor or professor, give notice thereof for at least thirty 
days by an advertisement published for four s1;1ooessive 
weeks in some daily newspaper of general circulation pub-
lished in the city of Richmond, Virginia, of the time when 
and the place where such appointment will be made. To en-
able the proctor and visitors of the university to procure 
14* a supply of water, and to *construct and maintain a 
system of waterworks, drainage, .and sewerage for the 
university they shall have power and authority to acquire 
such springs, lands, and rights of way as may b_e necessary, 
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according to the provisions of chapter one hundred and sev-
enty-six. ( Code 1887, Section 1546; 1902-3-4, p. 116.) '' 
In the above-quoted section from Chapter 34 of the Code 
of 1819 and Section 811 of the present Code of Virginia are 
to be found the powers and.authority of the Rector and Vis-
itors of the corporation designated by Section 806 of the Code, 
"The Rector and Visitors of the University of Virginia". No-
where in either of these sections is to be found any authoriza-
tion to that corporation to eng·age in any conunercial ac-
tivity whatsoever. Certainly, the establishment, the main-
tenance, the operation and conduct of an airport and landing 
field for the landing and depart1ire of civil aircraft engaged 
in commercial aviation, as contemplated by the statutes of 
this State, is an act which is clearly ultra vires the charter 
of the corporation bearing the name, '' The Rector and Visitors 
of the University of Virginia''. 
-The doctrine of ultra vires originated with public corpora-
tions. Thus, in City Coal, etc., Co. v. Union Trust Co., 140 
· Va. 600, 605 (1924), the special Court of .Appeals, quoting 
from Thompson on Corporations, said: 
'' * * * The doctrine of ultra vires originated at a period 
when nearly all corporations were created for public 
15* purposes, and it grew up *principally with reference to 
the transactions of municipal corporations. The Courts 
of an early day trans_f erred the rigorous rule, created by the 
demands of a sound public policy, to private corporations, 
where no sound principles demanded the application of the 
rule; and they held again and ag·ain, not without any spe-
cial reference to the rights of the public which did not through 
the State intervene, but where only the rig·hts concerned were 
the rights of stockholders and creditors who did not move 
to assert their own rights-that obligations entered into·· by 
corporations, whether in writing or otherwise, for objects 
not authorized by their charters could not be made obliga-
tory upon them-and this without any reference to the ques-
tion of estoppel. Thompson on Corporations, Seetion 5969.'' 
In further discussing ultra vi1·es acts on the part of public 
corporations, the court said (140 Va. 606-607): 
"The earliest application of the doctrine of ultra vires, and 
which is enforced still with vigor by most courts, is urged 
by the def~ndant 's counsel, that the note is null and void 
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because within the principle laid down in National Car Co. 
v. L. it N. R. Co., 110 Va. 413, 66 S. E. 88., and Cen,tral Trans-
portation Co. v. Pullman's Palace Car Co., 139 U. S. 55, 11 
S. ·Ct. 478, 33 L. Ed. 55 The law succinctly laid down in these 
cases is that 'a contract made by a corporation which is be-
yond the powers conferred upon it by the legislature, and 
whwh involves an abandonment by the corporation~ of its duty 
to the public, is unlawful an,d void'. The doctrine of ultra 
vires is rigidly enforced 'where the powers and properties 
of a corporation are devoted to public uses, as in the case of 
a municipal corporation, a railway corporation., and others . 
of the like kind, then public policy, that is to say, the interest 
of the State, is undoubtedly concerned in seeing that those 
who wield those powers and manage those porperties do not 
wield them and manage them for other purposes than the 
carrying out of the public trust confided in them.' 5 Thomp-
son on Corporations, Section 5971.'' 
16* *It clearly follows that the action of the State Cor-
poration Commission here complained of consists in the 
granting of a license to the Rector and Visitors of the Uni-
versity of Virginia to commit an act and carry on an enter-
prise that is clearly itltra vires the charter powers of that 
corporation. There is nothing· in the Constitution or in the 
law which gTants to the State Corporation Commission of 
Virginia the authority to license a public corporation to en-
gage in the commission of ultra vires acts ; and there being· 
no such express power, the Commission is, under the de .. 
cisions of· this Court, posses_sed of no inherent or implied 
power to license any such act. 
It is, therefore, respect.fully submitted that the order of 
the State Corporation Commission entered on October 21, 
1939, is clearly erroneous and should be reversed. 
IV. 
The training of aviators is primarily for a military pur-
pose, the chief function of aviation being the bombing of 
defenseless civilians. It is submitted that, when the his-
tory of the establishing of the University of Virginia is con-
sidered, and the views of Thomas Jefferson, its founder, as 
to the purpose for which the University of Virginia was 
founded, are regarded, it cannot be said with any degree of 
accuracy that it was ever intended that the University of Vir-
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gfoia should engage in any form of military insfruction. 
17* *It is submitted that the establishment of a school 
of aviation at the University of Virginia is clearly con-
trary to the purposes for which the University of Virginia 
was established, and for that reason is also idtra vires the 
powers conferred by the General Assembly upon the Rector 
and Visitors of the University of Virginia. · 
For the foregoing reasons it is respectfully submitted that 
the order of the State Corporation Commission complained 
of is erroneous and should be reversed, and petitioners, there-
.fore, pray that a writ of ferror be granted them. 
Your petitioners adopt this petition as their brief, and 
aver that on February 14, 1940, a copy of the same was de-
livered to the Attorney General of Virginia. 
Respectfully submitted this 14th day of February, 1940. 
HENRY E. BATCHELLER and 
HENRY C. CUNNINGHAM, ET AL., 
LEON M. BAZILE, 
R. E. PEYTON, 
Counsel for Objectors. 
By Counsel. 
The undersigned attorney at law practicing in the Supreme 
Court of Appeals of Virg-inia, hereby certifies that in his 
opinion there is error in the order of the State Corporation 
Commission complained of in the foregoing· petition, for which 
the same should be reviewed and reversed by the Supreme 
Court of Appeals of Virginia. 
LEON M. BAZILE. 
Received February 14, 1940. 
M. B. WATTS, Clerk. 
February 28, 1940. Appeal awarded by the Court. Bond 
$300. 
M. B. ·w. 
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RECORD 
Received 
Richmond 
Oct 4 1939 
State Corporation Com.mission 
Taxation & Aviation Div. 
UNIVERSITY OF VIRGINIA 
Charlottesville 
Virginia 
Office of the President 
State Corporation Commission, 
State Office Building, 
Richmond, Virginia. 
October 3, 1939. 
Attention Mr. R. E. Steele, 
Director, Division of Aeronautics 
Gentlemen: 
I am sending· you herewith enclosed an application for per-
mit for the establishment, maintenance, operation and con-
duct of a airport and/or landing field for landing and de· 
parture of civil aircraft engaged in commercial aviation, un-
der and in accordance with Sections 3775a to 3775n and 3074a 
to 307 4i of the Code of Virginia. . 
This application was approved hy the Rector and Visitors 
of the University of Virginia at a meeting held at the Uni-
versity today, and by resolution the President was author-
ized and directed to execute said application in the name and 
on behalf of the Rector and Visitors of the University of 
Virginia, and to take such steps as may be necessary to file 
said application with the State Corporation Commission and 
to authorize and direct such further action on behalf of 
the University of Virginia as may be necessary in and about 
securing the permit applied for. 
I am requesting t.he Attorney General's Office to represent 
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the University at the hearing on a date which I presume you 
will set. 
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Faithfully yours, 
J. L. NEWCO~ffi, President. 
Received 
Richmond 
. Oct 4 1939 
State Corporation Commission 
Taxation & Aviation Div. 
Virginia 
COMMOl\T\VEALTH iOF VIRGINIA 
STATE ·CORPORATION COMMISSION 
DIVISION OF AERONAUTICS 
Application for permit for the establishment, maintenance, 
operation and conduct of an ~irport and/or landing field for 
landing and departure of civil aircraft engaged in commer-
cial aviation, under and in accordance with provisions of Sec-
tions 3775a to 3775n and 307 4a to 307 4i of Code of Vir-
g1.rua. 
Commonwealth of Virginia 
· At the relation of 
The Rector and Visitors of the :University of Virginia 
('Name of Applicant) · 
Ex Parte 
To the State Corporation Commission of Virginia: 
Application is hereby made, pursuant to and in accordance 
with the provisions of Sections 3775-a to 3775-n and 307 4-a to 
3074-i, of the Code of Virginia, for a permit for the estab-
lishment, maintenance, operation and conduct of an airport 
and/or landing field for the landing and departure of civil 
aircraft engaged in commercial aviation, and the following in-
formation and data are herein and, in the form of exhibits, 
herewith submitted: 
1. Name· under which business is to be conducted js : 
University of Virginia Airport. 
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2. Postoffice address of applicant is: University Station, 
Charlottesville, Va. 
3. If incorporated, state under laws of what State, refer 
to statute or Code provisions by Section, etc., and date of in-
corporation: The University of Virginia is a Virginia cor-
poration named- "The Rector and Visitors of the Univer-
sity of Virginia", incorporated by Act of Legislature-see 
Code 1819, p. 90. 
4. Names and addresses of all persons having an interest 
in the business, (If a corporation, give names and addresses 
of all officers and directors, and if a partnership or unin-
corporated association, names and addresses of all partners, 
active, silent, etc. Names of the Rector, President and mem-
bers of Board of Visitors of the University will be furnished 
if desired. 
5. Names and addresses of the persons or person, who 
will be in actual charge and management of the airport and 
lauding field should a permit be granted: Frederick T. Morse, 
University Station, Charlottesville, Va., Director of Aero-
nautical Training of the University of Virginia, General Su-
pervision; Vv. R. Franke, University Station, Charlottesville, 
Va., },light Operations. 
6. Proposed rates for service are as set forth in Exhibit 
.......... here,vith. To be established later. 
7. Proposed special rules and regulations governing the 
operation and conduct of the airport and/or landing field are 
as set forth in Exhibit A filed herewith. 
8. Location and description of the proposed airport and/or 
landing field is as set forth in Exhibit B filed herewith. 
(Note): If possible attach a map showing an accurate sur-
vey of the proposed field, indicating· runway locations and 
lengths, direction of prevailing winds, location of buildings 
and other hazards adjacent to the :field. If not possible to 
obtain survey, attach sketch showing above information. 
pag·e 3 }- 9. Statement of :financial responsibility of appli-
cant and proposed plan of operation with a view 
to the safety and protection of the public and of applicant's 
patrons is as set forth in Exhibit ...... :filed herewith. 
10. Nam.es and Addresses of all persons, firms, or corpora-
tions, if any, now furnishing· similar service within a radius 
of five miles of the proposed airport and landing field: None. 
11. Occupations for the past five years of each person pro-
posed to be in charge, with details of what experience each 
has had in Aviation and in the management, conduct and op-
16 Supreme Court of Appeals of Virginia. 
eration of airports and landing fields, are as set forth in Ex-
hibits C filed herewith. 
12. If any airport and landing field exists within a radius 
of five miles and/or near enough for operations to affect or 
be affected by the operations of the proposed airport and 
landing· field, a statement of the conditions which are relied 
upon to justify the granting· of a permit, with reference to 
the OJJeration of any such existing airports and landing fields, 
is as set forth in Exhibit ...... filed herewith. 
Note-(If no such existing airport and landing field, so 
state, and also state the nearest known airport and landing 
field.) Gordonsville ( 12 to 15 miles). 
13. Applicant understands that this application is made 
in accordance with and subject to the provisions of Sections 
3775-a to 3775-n and 3074-a to 3074-i of the Code of Virginia, 
and any permit if granted will be subject to the provisions 
thereof and to all valid rules and regulations made by the 
State Corporation Commission of Virginia in pursuance 
thereof governing the establishment, maintenance, operation 
and conduct of any airport and landing field for the landing 
and departure of any civil aircraf-t engaged in commercial 
aviation, and applicant agrees t'> abide by and comply with the 
provisions of said law and the requirements of such rules and 
regulations of and by the Commission. 
·wherefore, the undersigned appltcant requests that the 
State Corporation Commission of Virgfoia do grant to such 
applicant a permit in pursuance of and in accordance with 
the provisions of Sections 3775-a to 3775-n and 307 4-a to 
307 4-i of the Code of Virginia. 
Given under the hand of the applicant at University of 
Virginia, Albemarle County, Va., this 3rd day of October, 
1939. 
THE RECTOR AND VISITORS OF THE 
UNIVERSLTY OF VIRGINIA 
(Signature of Applicant) 
(By) J. L. NEWCOMB, 
President, University of Virginia. 
( Title of Officer or position of person signing 
for corporation or firm.) 
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State of Virginia, 
County { or City) of Albemarle, to-wit: 
This day personally appeared before me, the undersigned, 
a Notary Public in and for the State and County aforesaid, 
J. L. rNewcomb, who is personally known to me, and who, 
being duly sworn, deposes and says that he is President of 
the corporation ( one of the members of the ·firm or part-
nership) which is the applicant in the foregoing application, 
that he has read the foregoing application and all exhibits 
referred to therein and knows the contents thereof, and that 
the statements therein, both application and exhibits, are true 
to the best of his knowledge and belief. 
Given under my hand this 3rd day of October, 19391• 
My commission expires on the 20th day of June, 1940. 
(Notarial Seal) 
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BLANCHE L. SHEPHERD, N. P. 
EXfilBITA. 
The operation and conduct of the airport and of the land-
ing field shall be in full compliance with all pertinent rules 
and regulations of the Civil Aeronautics Authority, Wash-
ington, D. C., and of the Division of Aeronautics, State Cor-
poration Commission, Richmond, Vi1~gfoia. 
pag·e 5 ~ EXHIBIT B. 
The airport site is located on the present lands of W. D. 
Haden between the Rivanna River and secondary highways 
729 and 642, approximately two miles southwest of Shad-
well, Virginia. Maps showing· the property with runways 
indicated thereon are attached and made part of Exhibit B. 
page 6 ~ E,XHIBIT C. 
The occupations for the past five years of Professor F. T. 
l\forse, Director of Aeronautical Training·, _are as follows: 
1934-1939, member of Engineering· Faculty University of 
Virginia, now Associate Professor Mechanical Engineering, 
in charge of aeronautical courses and aeronautical laboratory. 
Present Director of Aeronautical Training for the Univer-
sity at Large; Faculty Advisor of the University of Vir-
ginia's Aviation Club, formerly holding restricted license on 
this airport site. 
18 Supreme Court of Appeals of Virginia. 
The occupations for the past five years of Mr . W. R. 
Franke are as follows : 
1934-1937, student engineering, University of Virginia, spe-
cializing in .A.eronautics. 
1938, member- of partnership conducting Gordonsville Air-
port. 
1938-1939, management of Farmville Airport and Associ-
ated Ground School. 
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8TATE CORPORATION COMMISSION 
At Richmond. 
October 4, 1939. 
Case No. 6864. 
Commonwealth of Virginia, at the relation of The Rector 
and Visitors of the University of Virginia. 
Ex Parte 
The Rector and Visitors of the University of Virginia hav~ 
ing presented an application for license for the establishment, 
maintenance, operation and conduct of an Airport or landing 
field, under the provisions of Chapter 445, Acts of 1936, to 
be located in Scottsville District of Albemarle County, on 
lands known as the W. D. Haden farm, approximately two 
miles Southwest of Shadwell and five miles Southeast of the 
City of Charlottesville, between the Rivanna River and Sec-
ondary Highway #729 and motion having been made by the 
applicant for the entry by the State Corporation Commission 
upon investigation, and for the setting of the matter for hear-
ing: 
IT IS ORDERED that the application of The Rector and 
Visitors of the University of Virginia for a license under 
Chapter 445, Acts of 1936, for the establishment, mainte-
nance, operation and conduct. of an Airport or landing field, 
be, and it hereby is, docketed, that the State Corporation 
Commission of Virginia do. forthwith enter upon investiga-
tion in accordance with pro~.sions under the law, that this 
matter be, and it hereby is, set for hearing at the Courtroom 
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· of the State Corporation Commission, State Office Building, 
Richmond, Va., at 10 A. M .. October 20th, 1939. 
IT IS FURTHER ORDERED that an attested copy of 
this order be sent The Rector and Visitors of the University 
of Virginia and The Rector and Visitors of the University 
of Virginia do cause notice of the object of the application 
and of the time and place of hearing thereon to be published 
at least twice and in two successive weeks in a newspaper or 
newspapers of general circulation in the vicinity in which 
the proposed Airport or landing field is proposed 
page 8 ~ to be located, the first publication to be at least two 
weeks prior to the date set for hearing, together with 
sufficient indication of the location of the proposed landing 
field as to enable its proposed location to be identified by 
any person or persons who may be interested, and that the 
due publication of such notice or notices be certified by the 
editor or editors of such newspaper or newspapers in the 
manner that publication of notices is certified in proceedings 
in the courts of record of the State. 
IT IS FURTHER ORDERED that The Rector and Visitors 
of the University of Virginia shall have or cause to be served 
according to law an attested copy of this order on any owner 
and/or operator of any airport or landing· field which is known, 
or which shall before the date set for the hearing herein 
ordered beco~e · known, to the applicant to exist or to be 
proposed within a radius of fiye miles from the proposed 
location of the landing field, license for which is being ap-
plied for by the Rector and Visitors of the University of 
Virginia and that due return of such service or services, if 
any, be made in this matter according to law, and, to that 
end, that attested copy or copies of this order be furnished 
by the Clerk of the State Corporation Commission upon re-
quest of the applicant. 
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Exhibit No ...... . 
Filed Oct. 20, 1939 
B Bailiff. 
Before the State Corporation Commission of the Common-
wealth of Virginia : 
In re the Application of the University of Virginia for a 
License to operate a flying· field for thb instruction of stu-
dents in aviation. 
20 Supreme Court of Appeals of Virginia. 
DEMURRER. 
Henry S. Cunningham and Henry E. Batcheller, property 
owners closely adjacent to the proposed flying· field, come and 
demur to the petition filed by the University of Virginia in 
this cause, and for grounds of their demurrer say: 
That the State Corporation Commission of the Common-
wealth of Virgfoia is without jurisdiction to g-rant the relief 
prayed for in the petition, there being no Constitutional pro-
vision or statute enacted pursuant to which the Commission 
is authorized to grant a license for the purpose set forth in 
the petition. 
ROBERT E. PEYTON, p. d. 
LEON M. BAZILE, p. d. 
For Certain Objectors. 
page 10 ~ COMMONWEALTH iOF VIRGINIA 
STATE CORPORATION COMMISSION 
Commonwealth of Virginia, at the relation of The Rector and 
Visitors of the University of Virginia. 
Case No. 6864. 
In re: Application for license for establishment, mainte-
nance, operation and conduct of an airport or landing 
field. 
Present: Commissioners vV m. Meade Fletcher (Chairman), 
H. Lester Hooker, Thos. vV. Ozlin. 
Appearances : Hon. W. W. Martin, Asst. Attorney Gen-
eral; Mr. C. M. Chichester, Mr. Blake T. Newton, Jr., Spe-
cial Asst. Attornev Generals, Counsel for applicant. Mr. 
R. E. Peyton, :Mr. Leon l\L Bazile, -Counsel for objectors .. 
Date heard, October 20th, 1939. 
pag·e 11 ~ Chairman Fletcher: Are you ready to proceed? 
Mr. Bazile: vVe desire to file a demurrer to the 
petition in the case. 
Chairman Fletcher: That may be filed. 
J\fr. Bazile: I have given counsel on the other side a 
copy. 
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Chairman Fletcher: Do you wish to argue the demurrer? 
Mr. Bazile: If Your Honor please, I am prepared to ar-
gue the demurrer at this time. 
It seems to me, in view of what occurred in the last case, 
the only question which is subject to litigation is the ques-
tion as to whether this Commission has the jurisdiction to 
grant the permit or not. · vVe still insist that an air field li-
censed in a neighborhood such as this is a public nuisance, 
but we concede that the Commission found against 
page 12 ~ us, but we did not have an opportunity at that time 
to present to the Commission the question as to 
the jurisdiction of the Commission, and since that time we 
have made a study of the question, and we think that is the 
sole issue in the case, and if that were d~ided, it would very 
much shorten the proceedings, and the ref ore, I would prefer 
to proceed upon the demurrer than to attempt to go into the 
merits and then argue the merits of this issue. 
Chairman Fletcher: What about the facts upon which the 
Commission shall act 1 They have to be before the Commis-
sion either by stipulation or introduction of evidence. 
Mr. Bazile: As I understand the issue here, the officials 
of the University of Virginia have applied to the Commis-
sion to grant them a license to operate an airport on this 
Haden field. The purpose for which they say they wish to 
operate is to instruct students in aviation as part of the en-
gineering course of the University of Virginia. 
page 13 ~ Now I think we are perfectly willing to concede 
that they can show that to be a fact that the Uni-
versity of Virginia has prepared to put into effect the course 
in aviation, and they are applying for the licensing of this 
field for that purpose and that purpose alone. 
Chairman Fletcher: Are you willing- to stipulate that the 
evidence in tl1e prior case may be taken as evidence in this 
case? 
Mr. Bazile: Yes, all of the evidence. We are perfeetly 
wil1ing to do that. 
Mr. Peyton: Either side can invoke whatever they wish. 
Chairman Fletcher: My idea is that, if you introduce the 
evidence in that case it becomes part of the evidence in this 
case and the facts upon which the Commission can act. 
l\fr. Martin: I would like to call attention to the 
page 14 ~ faet tl1at this application is by a different party 
and for a different purpose than the last applica-
tion. The University of Virginia is applying for the license 
here. All of the testimony in the former case was directed 
to an application which asked for a permit to operate an air-
port for limited purposes, and the entire testimony was di-
22 Supreme Court of Appeals of Virginia. 
rected at that application. The testimony here in many re-
spects in the case we are prepared .to present will differ from 
the former case in many ways, and as far as the University 
is concerned, we would like to present our case. 
Chairman Fletcher : You may try the case as you see fit 
without any suggestions from us. The responsibility rests 
with you. . . 
Mr. Bazile: Let me have a copy of your petition, Mr. 
Martin. 
Note: Mr. Martin hands Mr. Bazile the petition. 
~!1. .Bazile : We can't agree to your construction of the 
law. . 
page 15 ~ Mr. Martin: I am not asking you to agree with 
me. 
Mr. Bazile: Is that the application you filed? 
.1\ifr. Martin: That is the application we filed. You have 
never seen that before f · 
Mr. Bazile: No. The application states -that it wants to 
operate as a commercial airport. If that is true, we will raise 
the question if it is not ultra vires of its charter for the Uni-
versity of Virginia to eng·age in the operation of an airport. 
Commissioner Ozlin: In view of the purport of the peti-
tion, do you think your demurrer should be filed 1 
Mr. Bazile: No, I think that demurrer should be treated 
as an answer in the light of the petition. 
Mr. Martin: It does not state that it will operate as a 
· commercial airport. There is nothing· in 'the ap-
page 16 ~ plication to say how it will be operated. That is 
why we want an opportunity to present our case. 
Mr. Chichester: I would like to inquire as to what is the 
status of the paper he has filed which, as a demurrer, does 
not comply wit~ the law because it does not assign any 
grounds. 
Mr. Bazile : It does too-
Chairman Fletcher: Let one at the time talk. 
Mr. Chichester: It has been put in here and Mr. Bazile 
now says he is not willing to have it operate on the petition 
as an allegation in regard to the application, .so I would like 
for him to state what the purpose is. 
Mr. Bazile: The demurrer does assign the ground for the 
demurrer. We haven't but one ground, and I don't know 
of any rule of pleading to assign grounds when you have only 
one ground. When they put their evidence on we will move 
to strike it for the same reasons, and I think we can discuss 
it all then. 
H. F. Batcheller, et al., y. Commonwealth. 23 
E. I. Carnthe1·s. 
page 17 ~ Chairman Fletcher: The jurisdiction can be 
raised at any time. 
¥r. Chichester: I would like to know whether this is put 
in as a demurrer or not? 
Mr. Bazile: Our contention is going to be that the Com-
mission has no jurisdiction to grant the application prayed 
for. 
Com.missioner Ozlin: This paper is a plea to the jurisdic-
tion rather than a demurrer? 
Mr. Bazile: Yes. 
Chairman Fletcher: Does it go to the power of the Com-
mission to grant it or the power of the University to make -
the application 7 
Mr. Bazile: It goes to the power of the Commission to 
grant it. 
Mr. Martin: By consP-nt of counsel. I want to 
page 18 ~ :file the notices printed in accordance with the Com-
mission's order. I presume it can be shown on the 
record that the Daily Prog·ress is a newspaper in general 
circulation in the vicinity of the site of the proposed air-
port. 
Chairman FletcbP.r: They may be filed. Proceed with 
your evidence. 
page 19 ~ E. I. CARUTHERS, 
a witness introduced on behalf of applicant, be-
ing first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
Bv l\fr. Martin : 
· Q. What is your nnme ancl occup1:1.tion? 
A. E. I. .Caruthers. Secretarv to the Rector and Visitors 
of the UniversitJT of Virginia and Bursar of the University. 
Q. Ai::i such officer do you lrnve cm,tody of the resolutions 
of the Rector and Bonrd of VisH01·s, anrl also of the docu-
ments of the University such as leases and contracts? 
A. Yes, sir. aU official papers and resolutions. 
Q. I hand yon a copy of the resolution purporting to have 
· been adopted by the Rector and Board of Visitors. which is 
certified. and ask tlrnt you file that. Have you a copy? 
.A. Yes. This is a re~olution adopted at the meeting on 
October 3rd, 1939. 
24 Supreme Court of Appeals of Virginia. 
E. I. Cantthers. 
page 20 ~ Note: Filed Exhibit "·Caruthers No. 1 ". 
·Mr.Bazile: We object to the receipt of this resolution of 
the Rector and Board of Visitors of the University of :Vir-
ginia for 1:he reason it purports to ask this Commission to 
grant them something different from what the petition asks 
for, and secondly, because the license they ask for is ultra vires 
of the charter of the University and the powers of the Uni-
versity of Virginia. 
Chairman Fletcher: "\Ve will take that motion under ad-
visement. 
Mr. Martin: 
Q. Have you in your possession a lease and option between 
W. D. Haden and Sallie P. Haden and the Rector and Visi-
tors of the University of Virginia, patty of the second· part, 
for the tract of land on which the proposed airport is to ,be 
located? 
A.. I have, sir. 
page 21 ~ Q. Have you the original of that document? 
A. Yes, sir. 
Q. Will you introduce it? 
Note: Filed Exhibit '' Caruthers No. 2' '. 
Mr. Mnrt.in: I would like to have permission to withdraw 
the original and substitut~ a copy. 
Chairman Fletcher: There is no objection to that, Mr. 
Bazile. 
Mr. Baz~le: That is. nll right. !fay I say that it is per-
fectly all r1g·ht to Rubshtutc a copy. 
Chairman Fletcher: It may be received with the right to 
substitute a copy. 
Mr. Martin: 
... Q. In the event this permit is granted, has the Univ.ersity 
made arrangements to exercise the option to purchase the 
site? 
A. Yes. 
Q. What are those arrang-~ments? 
page 22 ~ A. The Governor has declared an emergencv ap-
propriation and has authorized and had set llp on 
the books of the Commonwealth $17,800 to carry out the pur-
. poses of that. · 
H. F. Batcheller, et al., y. C.ommonwealth. 2_5 
Dean JJ'. 8. Rodman. 
Q. In other words, the Governor has authorized the Uni-
versity to incur the · deficit f 
A. Yes, sir, we have, if necessary, a copy of the authoriza--
tion. 
CROSS EXAMINATION. 
By Mr. Bazile : 
Q. Are you a member of the Board of Visitors of the Uni-
versity of Virginia Y · 
A. No, sir, only the Secretary. 
Q. For what purpose are you all acquiring this field 7 
A. I ·don't know. 
Mr. Martin: We will put on ample evidence to show for 
what purpose they are acquiring it. 
Chairman Fletcher: He has answered the question. 
Witness stood aside. 
page 23 ~ . DEAN "'\V. S. RODMAN, 
a witness introduced on behalf of applicant, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Martin: 
Q. Will you state for the record your name, address and 
occupation f 
A. Walter Shelton Rodman, Lynn Hall Apartment, Char-
lottesville, Va., Profe~sor of Mechanical Engineering at the 
University and Dean of the Department of Engineering at 
the University of Virginia. 
Q. Is there a course in aeronautics taugl1t in the Engineer-
ing Department of the University! 
A. Yes, sir, The E·ngineering· Department offers a course 
in aeronautics. 
Q. Are yon in direct charp:e of course in aeronautics at 
the University? 
A. No, I am in a supervisory capacity as Professor of the 
Department of Engineering. 
Q. W110 is in charge? 
page 24} A. Associate Professor, F. T. Morse. 
Q. Will you be in charge T 
A. No. -~-' 
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-D,~an W. 8. Bodman. 
Q. Who will be in charge y 
A. Professor ·F. T. Morse. 
Q. How long has ·the course in aeronautic engineering been 
offered at the University? 
A. The course was first offered in the session of 1929. 
Q. And continued since that timel 
A. Yes, sir. 
Q. In your o.pinion is the propm~ed landing field needed 
to complete the facilities of the Department of Engineering! 
A. It is. We find in courseR involving technical instruc-
tion in various fields that it is moi;,t desirable, if not impera-
tive, that as much practical experience with apparatus and 
materials shall become a part of the instruction in the field. 
We further have found that for those students who are in-
terested in the study of aeronantics that there is a distinct 
feeling that they shonld ~upplement their work 
page 25 ~ with practice in making flights. Most institutions 
giving courses in aeronautics have facilities for 
making flights, and I, as Dean of Engineering of the Univer-
sity, am interested in such facilities being made available 
for our students. I think it would be a distinct adjunct to 
our engineering course, and further, we could not expect to 
have in the future students coming· to ns in greater numbers 
where thev could not find these facilities that tbev find at 
other institutions. · 
CROSS EXAMINATION. 
By Mr. Bazile : 
Q. The University proposes to operate this field purely 
for the instruction of students in the aeronautical engineer-
ing course! 
A. I think there is outlined in the petition the rather exact 
wishes of the University. 80 far as I, as Dean of Engineer-
ing of the University, am concerned, I visualize this field in 
the double way to make posRihle for our students facilities 
for flight and more pa.rticularly to make our contribution 
under the Civil Aeronautics Authorit.v to train outsiders. 
Q. It is to be used for tJ1e purpose of ·training 
page 26 ~ students? 
A. That is my only interest, but if it should be 
indicated that any further facilities should be made avail-
able, that will come later. 
Q. The petition doe8 not indicate any further use of the 
field Y 
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Prof. -Prederick T. Morse. 
Mr. Martin: That will be developed later. 
Mr. Bazile: 
Q. In what way do you as supervising· instructor in avia-
tion in the department of engineering propose to put that 
field to use? 
A. The use of that field will be delegated entirely by me 
to Professor Morse who will be in supreme charg·e. He has 
been given the title of Director of Aeronautical Training 
with the permission of the University of Virginia, and I will 
have no relation whatsoever in any work in regard to this 
program outside of my work in the p~rview as Dean of En-
gineering. . 
Q. You will not have any supervision over Dr. lVlorse as 
to the use he makes of that field? 
A. None. 
page 27 ~ Q. Now the University of Virginia is eng·aged 
solely in the business of instructing students at 
that Institution? 
A. I would say that tlrnt is its major work. 
Q. And it is not engaged in any commercial- enterprise of 
any type, is it? 
A. Not that I know of. 
Chairman Fletcher: The University of Virginia conducts' 
a Hospital, does it not? 
A. It certainly does in connection with our Medical School. 
·witness stood aside. 
page 28 ~ PROF. :B,REDER.ICK T. MORSE, 
a witness introduced on behalf of applicant, being 
first duly sworn, testified as follows: 
DIRECT EXAJ\HNATION. 
Bv !fr. Martin: 
·Q. Will you state for the record your name, address and 
your occupation? 
A. Frederick T. Mori-:e, University Station, Charlottesville, 
Associate Professor of Mecl1anical Engineering, University 
of Virginia, and Director of Aeronautical training for tho 
University at large. 
Q. Are you the Professor F. T. ]Horse just referred to hv 
Dean Rodman in his testimony? " 
28 Supreme Court of Appeals of Virginia. 
Prof. F'redericlc T. 'Jtf orse. 
A. I am. 
Q. Do you teach the aeronautical course ~iven at the Uni-
versitv of Virginia T 
A. i do. . 
Q. How long have you taught such course! 
A. Since 1933. 
Q. Are you a graduate engineer? 
A. I am. 
page 29 ~ Q. What deg-recs do you hold T 
A. Degrees in mechnnical engineering and elec-
trical engineering. 
Q. ·nave yon ever been a licensed pilot? 
A. I have been. I have held a Fed,~ral license of the pri-
vate pilot type. · 
Q. Under that license have you done any flying? 
A. I have flown during th(' yPars 1934 and 1937 or 1938 
rather extensively throughout Albemarle County and in ad-
joining counties in Virginia. 
Q. Do you have a license now? 
A. No. 
Q. Vlhy did ·you give up your lir(\nsc? 
A. The Federal a2;ency rep;u]ating· aeronautics requires a 
certain amount of flving· to maintain the license and in the 
absence of local facilities for purchasing or obtaining in other 
ways such flying instruction~, and the inconvcmience of 
journeying· sucl1 a long distance for them. I decided to let it 
lapse until facilities became more convenient. 
Q. As the representative of the applicant, you ,,1ill be in 
immediate cbarire of the airport will you not! 
A. Yes. 
page 30 ~ Q. Will you outline the plans for its operation, 
the need therefor and the suitabilif:'v and avail-
ability of the proposed field! · 
A. Aviation in all its variou1:1 phases, military and other, 
wise, recently has taken a sti11 more prominent place in world 
events and international news. It seems hardlv necessarv 
at the present time to show the justification for renewed and 
expanded interest in aviation in this conntr~1 on the part of 
all it!,, agencies which may in one way or another contribute 
to our commerci:11 and military aviation. Working together 
these two activitie~ must be relied on to prC'serve intact the 
control of the air for the United Rtates. Recent militarv 
campai~·ns and tl1eir results makP it appear that this natioi1 
can ill afford to be unprepared in aerial defense. The 
agencies of this State should encourage any legitimate ac-
H. F. Batcheller, et al., y. Commonwealth. 29 
Prof. Frederio/:, T. Morse. 
tivity which seeks to provide an adequate supply· of those 
aviation resources which are not so readilv assembled in 
times of national emergency. In this I make particular ref-
erence to adequate airports aud· to trained techni-
. page 31 ~ cal personnel, particularly in engineering and in-
dustrial lines. The airport is the keystone of the 
whole aviation structure. No matter what aircraft have been, 
are, or will become in the future, one indisputable fact re-
mains. They must take-off and land. In short, without air-
ports aviation is nothing. 
The University of Virginia has made application for a 
permit to establish and conduct an airport or landing field 
because, quite definitely, it needs the faciliti~s such a permit 
would allow to be created. This need! arises in the course of 
fulfillment of the educational duty of the University. 
Whereas, for sometime, the Army and Navy air services 
have turned to men of collegiate caliber in their pilot recruit-
ing, today the F'ederal Government, acting through the agency 
of the Civil Aeronautics Authority, has selec_ted the Ame1i-
can college as the medium through which practical aviation 
of a commercial. civilian type may be fostered and stimulated, 
through education and subsidized flight training. This has 
placed about 300 colleges a11d universities in what is known 
as the Civilian Pilot Training program. This pro-
page 32 ~ gram bas been Ret up to extend over a period of 
several year~. Five years of operation have been 
clefinitely scheduled. It is not compulsory for any institution 
to accept this training, but selection to the program has been 
eagerly sought by the majority of institutions since it is in 
the nature of a vocatio11al training·, the demand for which is 
ever present wherever young men eongrcgate. To certain 
of these institutions the opportunity pf providing flight train-
ing at little or no cost to the student was a matter of more 
than ordinary interest. These institutions are those offering 
Aeronautical E:ng-ineering· as part ()f a eurriculum of study. 
The airport is to such an institution as necessary an adjunct 
ns a laboratory hui]ding: and the airplane as any laboratory 
machine. Engineering educators accept the method of learn-
ing by doing· as a definite ap.d important part of their system 
of instruction. 
Tlrn TTniversitv of Virginia is one of these institutionA of-
fe1ing Aeronautical Engineering as a part of its curriculum. 
This course serves the dual purpose of creating an 
page 33 ~ available supply of tedmical talent for the State 
and ·Nat.ion in times of need, and of providing t~e 
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opportunity for study in a field to which so many young men 
are attracted by personal choice or by sympathetic interest in 
the future of aviation. The Univ(lrsity, therefore, has taken 
the requisite action to lay before the Civil Aeronautics Au.. 
thority its desire to be included among colleges and univer-
sities administering this program of pilot training. It was 
considered that tentative accep1ance lly the Civil Aeronautics 
Authority was a condition precedent to any official action by 
the -university looking toward providing an airport or land-
ing field. The University of Virg·inia is at present accepted 
by the Civil Aeronautics Authority, and our participation 
in the Civilian Pilot Training· Program is assured if this per-
mit is gTantecl. A quota of forty student pilots has been al-
lowed a.nd all preliminary mattcri:i of reg·istration of students 
for the course have been complefod. The fact that our in-
stitution is alreadv behind schedule as a result of several 
- unavoidable delays dictaied the taking of these 
page 34 J preliminary steps. The University was unfortu-
_nate in not having· an existing local airport from 
which to conduct the training progTam. The University could 
not remain aloof from a practical aviation program without 
ill effects, since naturally enough that institution which offer5 
the most completely rounded program in Aeronautical En-
gineering is able best to serve its students and receive their 
approbation. Obviously the young man's natural regard 
for aviation will be felt in a pronounced favoring of institu-
tions where this subsidized flight instruction is available, and 
the U niversitv would be remiss in its dut.v to its clientele were 
it not to utilize its best efforts to obtai11 this flight training 
made available by the Government to the ... i\.merican college 
stude~t. 
With the advent of this long range program of pilot train-
ing, the University, as an in~tit.ntion, now feels the need of 
such facilities as this permit would make possible. Suitable 
( and by suitable I mean both adequate and con .. 
pag·e 35 ~ venient) facilities for giving the flight training do 
not exist. However, in knowledge of the prior 
consideration given the site stipulated in our application, by 
State nnd Federal aviation authorities, and finding it pur-
chasable, "The Rector and Visitors of the University of 
Virginia'', acting through the President of the University, 
has obtained an option to purchase this site, and does intend to 
exercise that option and establish an airport or landing fielcl 
- if legally permitted. 
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The site consists of 178 acres of land mostly lying Jevel. 
Roughly rectangular in shape, it is bounded on the parallel 
longer sides by public highwav No. 729 and the Rivanna 
River. The lands are those lmo~vn as the W. D. Haden farm, 
and an exceptionally large percentage, of the total acreage 
may be employed for landing area. The site is approximately 
nine miles from the University of Virginia. A report result-
ing from; a. survey of this fl.old hy the Civil Aeronautics Au-
thority describes it as lying· si.x miles southeast of Charlottes-
ville. It is situated b~hveen fifteen and twentv 
page 36 ~ miles from the nearest commercial airport, which 
is the Gorclonsvilfo Municipal Field. The location 
will be satisfactorily conv~nient to the University and it is 
within the limits prescribed by t11e Civil Aeronautics Au-
thority for institutions participating in the Civilian Pilot 
Training Program. In my opinion the site is a safe one for 
general commercial purposes, including pilot training-. I l1ave 
on several occasions witnessed its use and my jndgment is 
based partly on perRonal observation of actual, flight testing 
of the :fidd. Under the temporary permit granted by this 
Commission a few months ago to tl1e Aviation Club of the 
University of Virginia, consirlera hle successful flight instruc-
tion has taken place on the propoRecl site with no resultant 
accidents or damttge to propertv nf any kind. 
In my opinion, tho airport will benefit the air-minded citi-
z~ns of OharlotteRvil1c, AlbP.marle County, and the Univer-
sity community. The permit which tl1e Universitv seeks would 
allow the landing of visiting planes, commercial or 
page 37 ~ otherwise, and provide a convenience to the public 
which, throu~:11 my association with aviation in 
Virginia, I believe to he urgent]y needed near CharlotteR-
ville. 
It is my understanding that thP- rep:ular form of permit_ 
entails no reqniremenfs to furnish facilities other than those 
whic11 the recipient may de~ire to furnish and can do con-
veniently. It wiH 11ot l)1ace tlw Uuiv,~rsitv in the "airport 
business'' without the Universitv 'R consent., but on the nro-
posed site the University's aetivities will not be in competition 
with anv local aviation husinesi;; Rin,~e there is no licensed air-
port in ~Albemarle Countv. The character of t11e terrain, the 
dispersion of the dwo1ling-s, the drninage, and many other 
features which are usually taken into consideration all, in 
mv opinion, recommend thii;; site. 
The flight instruction g·ivcm under the- Civilian Pilot Train-
ing Program is condue.ted by a commercial opera tor, a p-
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proved by the institution, who enters into a formal contract 
with the Civil A.eronauties Authority for the per-
page 38 ~ f ormance of a specified amonnt of flight training·. 
A course of lectures given in regularly scheduled 
cfasses is provided by the University staff in a University 
classroom. The Civil Aeronantfos .Authority lays down a 
sy11abus for both air a11d ground training. It provides au 
inspection of the aircraft, instructors and students, but the 
responsibility for the administratiou of the program, selec-
tion of student pilots, supervision of field and like matters 
rests with the institution. Upon attaining the primary ob-
jective of the program, which is to ·qualify the student to ob-
tain a private pilot c~rtificate of competency, a student con-
cludes his course of training. Tb.e necessary course of in-
struction consumes a. greater pa rt of a college session. The 
University will appoint it~ Director of Aeronautical Train-
in,g to the post of general supervision of the airport. In 
this capacity the University's aeronautical officer will formu-
late general policies relating to public relations at the field 
and will exerciE!e a direct control over the personnel which 
will be in charge of flight operatio1rn. 
page 39· ~ 1\fr. Bazile: If the Oomrni~sion please, we mffve 
to strike out of that stat<~ment so much thereof 
as attempts to expresR the opinion of the witness as dis-
tinguished from facts. 
Commissioner Ozlin: You mean his opinion as to the suit-
abilitv and availabilitv of that field? 
Mr~ Bazile: Not as to availal1ilitv or suitabilit:v of the 
field hut. as to the m;;e to which it may be put. He has ex-· 
pressed a g-reat. many opinions as to the purpose for which 
the :field can be used ,vhich have no bash; in fr.ct. 
Mr. Martin: Dean Rodman testified that Professor Morse 
would be in direct charge of this field, and Prof. Morse has 
Rimply stated in his language how l1e thinks the field can 
serve, not only the University, hut also he thinks it will he 
of Rervice to the people at large around Charlottesville. 
Commissioner Ozlin: You introduced him as 
pag-e 40 ~ an <1xpert f 
Mr. Martin: Yes, sir. ::ind I tllink I qualified 
llim and he is the representative of th(\ applicant who will 
he in charge. 
1\fr. Bazile: I don't object to his Rtating· that the field 
could be used for other purposes, hut I do object to his stat-
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ing that it mig·ht be or will be used for other purposes than 
student training·. He has not shown that he has any authority 
to engage the University in eommercial business. ~ · 
Mr. Martin: I can't see how the University of Virginia 
is in business if it lets a plane land on its airport any more 
than when it allows an outsider to be brought to its hospital. 
If the University chooses to allow the citizens of the St~te 
to land on its field, or any other person for that matter, if 
it chooses to allow planes to land on its field or 
page 41 f take off when it does not interfc~re with the in-
structions being given to students, how can you 
say it is engaged in commercial operation 7 
l\fr. Chichester: It could not hP. said that the University 
of Vir[!inia is engaged in commercial business as such and 
solely as such, and I mainfafo that under the doctrine of 
"Incidental Powers", if the University of Virginia can prop-
erly (and it must be conceded that they can) operate an air-
port for the training of its students, it could make incidental 
use of that field in a eommcrcial manner but would not be en-
gaged in a commercial business As such and alone, but it could 
make use of it, and to deny that rigllt to it would be to throw 
upon an educational institution the entire cost of operating 
an airport which would be aided in its primary object by 
the amount it receives from so operating. Would anyone 
Ray tbRt the Virgfoia Polytec]mic Institute could not sell 
the products of its farms and dairies which not 
page 42 ~ sell the vrod11,cts· of its farms and dairies which 
it operates for its ~tudents who are taking- its 
courses? Tl10y may not do it. They mn.y use all the products 
for the Institution, but in ~o far a~ they do, they are saving 
money and avoiding- outlays, but I dare say that surplus crops 
and other products procluc,?d on the farms conducted by the 
Virg'inia Polytechnic Institute are sold as a commercial propo-
sition and as a means of raising money to help them conduct 
their primary business and accomp1is]1 tlie primary objec-
tive. 
Chairman Fletd1er: The objection will he overruled. 
Mr. Bazile: vVe except to tl1e ruling of the Commission, 
if Your Honors please. 
~fr. l\fartin ~ 
Q. ·what is the need for the type of license for which the 
applicant applied? 
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Mr. Bazile : What was that question f 
page 43 ~ Mr. Martin: I asked him what is the need for 
the type of license for which the applicant has 
applied. I want hiin to elaborate a little bit on what he has 
already testified to. 
Mr. Bazile: What license are yon applying fort 
Mr. Martin: Here is the application. 
Note: Application handed Mr. Bazile .. 
Mr. Bazile: All righL 
A. In March of this yea1· the Aviation Club applied f01· 
and obtained a restricted permit.. Now the Rector and Board 
· of Visitors is applying for a regular permit. Apparently tbe 
restricted forms of permits arc subject to renewal at public 
hearings with the attendant trouble and bother of them and 
money that it takes to justify it at regular or irregular in-
tervals in the maintenance of such a. permit. It is my under-
standing that a regular permit does not have to be sustained 
periodically although it is subject to revocation 
page 44 ~ by the Commission for cause. The undesir-
able features of a restricted permit have led the 
University to seek a rt~gular permit which permit8 of a gen-
eral commercial operation. We find that the instruction of 
students under the Civilian Pilots program is a commercial 
operation. The very important consideration is to secure a 
reasonably staple airport for the p1·oject. The University of 
Virginia will benefit p:reatly by securing a regular staple 
form of license for this airport becam;e this site, by virtue 
of prior events, will almm;;t ccrtain ly he eligible to receive 
grants in event of Cong;ressional appropriations of the Civil 
Aeronautic Authority for the purpose of improving airports, 
and I may say a mot.ion fo1· such i~ now before Congress. 
Furthermore, the University would be in a very unfavor-
able position in going hr.fore the State Legislature of Vir-
g'inia in any attempt to secure fhianrcs to further improve 
this site in the future nnlPss a staple form of license is 
held. 
page 45 ~ Also it is highly <Jllt'-stionable whether the Uni-
versity of Vir~:inia wonld be jn~tified in expend-
in,g the verv large sum necessary for Hie pnrchas,~ of this 
field if the license were not of the re.u11lar staple t:vpe. 
Q. I believe the .field, it has be~n testifiPd, would cost ap-
proximately $18,000, and as yon sfoted, if a temporary permit 
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we1·e granted, it would he f?xtremely doubtful ,vhether tho 
University of Virginia would be willing to C'xpend that sum 
of money? . 
A. I say it would be doubtful if thcv would be justified in 
doing it. .. 
Q. I believe you stated that the primary purpose of this 
airport was in connection with instruction and educational 
opportunities offered at the University. I believe you have 
also stated to the effect that, in so far as it does not interfere 
with the educational purposes, the field would be open for 
the convenience of the public for the landing and taking o:f;f 
of planes T 
A. That is contemplated. 
Q. Can the site be used in its present condition 
pag·e 46 ~ in your opinion? 
A. The site can be used in itsi present condition 
for pilot training and a rertain amount of commercial work. 
Of course it is not licensed at the present time and I have 
reference to physical possibilities. It has so been used in 
the past six months. . . 
Q. But the University of Yirginia iR hop(~ful of further de-
veloping· the facilities of the field 1 
A. ~rhe University proposes t.o make further improvements 
on the field if granted this permit, and in fact, figure that 
it is necessary to do so in order to meet further requirements 
of the C. A. A. in connectfon with this pilot training pro-
gram. 
Q. I hand you a map and ask you to state what it i:mrports 
to represent and how it was prcpar(.lcl? 
.A. This map repre~ents the proposed site ancl adjoining 
territory witllin a radius of approximately six or eight miles, 
and shows roads, houses, rivers, etc., and does not show 
topography. This map was prepared from aerial photograph~ 
taken for soil corrosion study and prepared by the engineer-
ing students working under my supervision. 
page 47 ~ Q. What in your opinion is the degree of ac-
curacy of that map? 
A. In valuing· the degl'ee of accuracy of a map obtai~ecl 
from aerial photop.-raphs, I came aeross some rather techmcal 
points and so J secured aid in sett.ling· those tec.lmical. poinfa 
from the State Planning Board, which is conducting a great 
deal of that work at the present. time, and an en,qineerin.Q 
of the State Planning Board consulted with me and said it 
would be within an accuracy of .ten per cent, and so certified 
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on the ma.p and I believe this map is within ten per cent cor-
rect. 
Q. You state within ten per cent you mean ninety per cent 
correct 'i 
A. I mean a rlistance measmin~ one mile on this map might 
in reality he nine-tenths of a mile or one and one-tenth mile::;. 
Q. T11f,re is no greater error than thnt 1 
A. That is our opinion. 
Q. ·wm you introduce that as your next exhibit¥ 
Note: Filed Exhibit "Morse No. 3" . 
. page 48 ~ Mr. Martin: Haven't you a copy for :M:r. Bazile1 
A. I have one in the huildinµ; but not in this room. 
DIRECT EXAMINATION. 
l\fr. Chichester: 
Q. Prof. :Morse, it is a fact, is it not that-
Mr. R~zile = I ".,.onJd not like for y()u to lead the witness. 
Mr. Chichester: 'l'he answer is so obvious that it did not 
occur to ID() that I was leading- him but I want to gP.t it in the 
record. 
Q. Will you state whetller or not the students attending the 
Univrrsity, or in future attendi11g t1Je University, taking this 
aeronautic course, including- tlle pilot training, will pay the 
reµ;ular tuition f()es to the University of Virginia themselves 
or they wi11 be paid from endowments or scholarships ancl 
sonrces ot' tlrnt kind? 
A. Ar.-~ you Rpeaking of the ones involved in the training 
program? 
page 49 ~ 0. I am speaking of Rt11dfmts in the University 
of Virgiuia 's engineering course. Certain fees 
have to be p:-1id by tlw students either out of their own funds 
or rmid out of the endowment fnnc1s. 
A. The enrollerR in tl1e r.ivi.lian pilot prop:ram wil1 pay 
to thP. FniverRitv a certain fe(\. Tbe Civil Aeronautics A11-
thoritv confrftct~ with the commercial operator who gives tbe 
nctnal flying training: and the payment for that is by the C. 
A. A. to the operator p:iving· tl1e flip;ht training-. 
Q. I understand that but the 1JerRons taking: this course 
will be students of the University of Virginia? 
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A. Yes. some of them will be. 
· Q. As students of the University of Virginia will they be 
educated entirely at any public expense, of the University of 
Virginia, United States Government, or will they pay tuition 
and other fees that other students pay to the University of 
Vi ro·inia °l • b . 
A. They will pay the regular fees. 
Chairman Fletcher: They will pay just as a 
page 50 } law student pays? 
A. Yes. 
Q. And under the acacl~mic department that is free to 
Yi rginians? 
A. The tnition is somewhat less in professional courses. 
l\,f r. Chichester : There are manv fees which students have 
to pay besides tuition fees. and ~rill the students who take 
your course pay the same fee othrr students will pay! 
A. They will pay the same fees that the other students at 
tl1e University will pay. 
CROSS EXAMINATION. 
Rv 1\fr. Bazile: 
·Q. ·wm you point out on this map where that flying· field 
• OJ 1S. 
A. ':rl1is is the site. 
Q. ·write your name in the place that is the flying field, 
write "flying field" or "airp01·t" so ns to identify that place. 
A. A 11 right. 
Mr. BAzilP: He has written on the map ''Pro-
page 51 } posed site of airport or landing· field.'' 
Q. Is that site bonncl(lcl by the fence line shown on the 
ma11. tlw line to the S0nt11 ! 
A. Yes. 
Q. Is the Hue marked 729 on the mnp just above tbe Hughes 
l1on~e the western bonnclarv! 
A. Of t]ie pro11osecl fiekl°? 
Q. Yes, of the proposed field? 
A. Yes. 
Q. And the Rivanna River is the Northeastern boundary 
of the site? 
A. Yes. 
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Q. A~d is this short line which is just to the Northeast of 
the Haden house the extreme northern boundary of the prop-
ertv Y ·. 
A. This is the ·Northern boundarv. 
Q. How much land is contained in this site Y 
A. I believe the lease which was introduced call for 178 
acres. 
Q. The Hughes and Burton l1ouscs are within a few feet 
of the WestP.rn line of the airport, are they noU 
A. The scale of this map is six inches to the 
page 52 ~ mile so that apparently this would be between one-
half mile and three-quarters of a mile. I would say 
that if yon are going·to. ask! any distances I would like to be 
specific about them. 
Q. Do you have a rule Y 
A. Yes, in my brief case. 
Note: ,vitness gets hiA rule. 
M:r. Martin: I have no objection to his bringing 0111: these 
facts but all the distances Mr .. Bazile is going to ask him 
about are shown on the map and it is just going to clutter up 
the record. 
Mr. Bazile: I am not going to clutter it up. 
Chairman Fletcher : Let him eross examine in his own 
way. 
. 
Mr. Bazile : I i i •( ! 
Q. I want to know the distance of the Hughes and Burton 
houses from the property line of the proposed field Y . 
A. I would say four hundred feet for the Hughes house. 
Q. And the Burton house? 
page 53 r A. About the same distance mavbe a little more. 
Q. "'\Vhat is tl1c diRtance of the· Short house Y 
A. Slig·litly little over a half mile. 
Q. And the Seiler house? 
A . .Almost a mile. 
Commissioner Ozlin: How do yon spell that Y 
A. Seiler. 
Mr. Bazile: How about" the Quinn house? 
A. Over a mile. 
Q. How fare are these two houses, whose are they? 
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..A. They appear from the other side of the river to bo 
barns, but I am not sure of that. 
Q. How far is the Magruder house? 
A. ·From the edge of the field¥ 
Q. Yes, the property line Y 
A. One mile. 
Q. How far is the Chipley house? 
A. Two-thirds of a mile. 
Q. And how far is Shadwell Y 
page 54 ~ A. One and one-third miles. 
Q. How far is Capt. Royall's house? 
Note : 11 :15 A. M. The Commission recesses :five minutes. 
11 :20 A. M. The Commission resumes. 
A. You mean from the property line? 
Q. Yes. 
A. Approximately one and one-fourth miles. 
Q. He. has two tenant houses much nearer the :field not 
shown on the map, has he noU 
A. At the time of making the map it was made from tracings 
and in aerial photogTaphs shacks and small houses are very 
hard to see. Ours include the ones submitted in the former 
hearing. I have no doubt there ar~ many small buildings 
and tenant houses not shown here. 
Q. And much nearer the field than some shown l10re Y 
A. That might be. I could not say that there were not. 
Q. How far is the Batcheller house from the air :field? 
A. Two and a quarter miles. 
Q. And the Hamilton house? 
page 55 ~ A. Slightly under two miles. 
Q. And the Smith house T 
A. There are three Smith houses. 
Q. Smith's estate is shown on 'the map. How far is thaU 
A. One and two-thirds miles. 
Q. How far is the Tayloe house? 
A. One and two-third miles. 
Q. How far is Monticello from this flying field f 
A. Slightly under four miles. 
Q. And how far is .A.shlawn from this field? 
A. Practically the same distance. 
Q. Now this section shown on this map is the most hi's-
torical section of Albemarle County, is it not T 
A. I don't know. 
Q. You are not a historian or a student of history! 
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A. No. 
Q. Even of your own county? 
A. No. . 
Q. 'It is within a mile of the birthplace of Jefferson and 
within four miles of his home and burial place, is it not! 
A. What is his birthplace f 
page 56 ~ Q. ·Shadwell. 
A. Old Shadwell. 
Q. He was born at Shadwell I can't tell you the exact 
spot. 
Chairman Fletcher: Probably born at the house at Shad-
well. 
Mr. Bazile: He was born undoubtedly in the house but 
that was burned. 
Mr. Martin: Aren't you a historian¥ 
Mr. Bazile: Yes. I am a student of history. 
Q. You do know that Monticello was Jefferson's home? 
A. I can't answer your question. 
Q. You know he is buried there f 
A. I did not witness the burial. 
Q. I did not either but have seen the gTave. It is a great 
shrine, is it not f 
A. Yes. 
Q. And you know Ashlawn was the home of 
page 57 ~ James Monroe t 
A. Yes. 
Q. You are g;oing to have charge. of the operation of this 
field? 
A. I will have general supervisory charge. 
Q. And the charge you will have of this field will be con-
fined to the instruction of aviation students at the Univer-
sity of Virginia. in the flight of airplanes and things inci-
dental to the operation of airplanes, will it not 1 
A. No. 
Q. What other duties will you have beyond that t 
A. I stated them in this pa per I read. 
Q. I don't care what you stated in that. ·what will be your 
duties f · 
:Mr. Martin: He can look at that. 
A. I will say that I will be in charge of formulating public 
policies and public relations. 
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. Q. You will have nothin_s- to do with the instruction of the 
students who use the :fielct f 
A. I will not do any actual flight instructing. 
page 58 r Q. Where will you conduct your classes at the 
University or on this flying field f 
A. I conduct my classes at the University. 
Q. And you will not conduct any classes on the flying field Y 
A. No. 
Q. Do you have the man here who will conduct the classes 
on the flying :field¥ 
.A. The University has approved the contract. It is still 
up to the Civil Aeronautics Authority to approve the person. 
Q. Is he going to be paid by the University or the C. A. A. f 
A. The C. A. A. 
Q. He is going to be employed by the C. A. A. and loaned 
to the University for the instruction of your students in 
the school of aviation, those taking the aviation course, for 
the instruction of students in the actual flying of airplanes 
from that field f 
A. He will be approved by the University, contracted with 
by the Civil Aeronautics Authority and his opera-
page 59 ~ tion will be jointly reviewed by the 'Civil Aero-
nautics Authority and the University. 
Q. And his powers will be limited to the supervision and 
instruction of students attending the University of Virginia 
and enrolled in its eng-ineering· course at the school, will they 
not? 
A. No, we don't contemplate such a restrictio11. 
Q. ,vho do you mean by "we"? 
A. I was speaking in my official capacity and I had refer-
ence to the personnel of the University of Virginia. 
Q. Does tl1e University expect to use the field for any 
other purpose"/ 
A. The University expects to permit whatever flight opera-
tor who operates this field to serve whatever needs may arise 
in the operation of this field and the University of Virginia 
feels that it may not become agg-ressively interested in the 
airport. vVe expect to g-iYc passive consent to his commer-
cial operation. 
Q. ,vi10 do you mean by ''his'' f 
A. The commercial operator. 
page 60 ~ Q. W1iat operator do you have reference to? 
A. vVe bad just as well be specific. Mr. Roy 
Franke. 
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Q. When you say "the commercial operator'' you mean JM:r. 
Roy Franke! 
A. Yes. 
Q. And he is the instructor loaned to the University of 
Virginia by the Civil Aeronautics Authority! _ 
· A. I could not say he -is loaned to the University of Vir-
gi~~-He is employed by the Civil Aeronautics Authority, 
which is a Federal agency1 
A. He enters into contract with them. 
Q. He is g·oirtg .to be sent down to this flying field and his 
duties are to be to instruct students of the University of 
Virginia who are enrolled in its engineering aviation course! 
That is correct, is it not t 
A. Yes. 
Q. It is your contention because he is paid a salary he is a 
commercial operatod Is that your contention Y 
A. Yes. 
Q. You are also paid a salary as a professor in the en-
gineering school, are you not t 
page 61 ~ Mr. Martin : I object to that. 
Chairman Fletcher : He just asked him if he 
is paid a salary. Read the question, Mrs. Shuman. 
Note : Question read. 
A. Yes. 
Mr. Bazile~ 
Q. You don't contend that you are engaged in commerce 
simply because you are paid a salary as a professor, do 
you! 
Mr. Martin: I object to that. 
Mr. Bazile: I am just trying to get some basis for his sur-
prising testimony. 
Chairman Fletcher: I don't see any reason why he could 
not answer it. It is a very simple question. 
A. No. 
Mr. Bazile: 
Q. Will you explain the difference in your mind 
page 62 ~ between you and the aviation instructor who is 
paid a salary by the Federal Government Y 
A. He is not paid a salary but paid on the basis of the 
amount of flight instruction he gives and his income varies 
. ' 
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with the number of students he instructs·. :My understanding· 
is that when a licensed pilot gives flight instructions to any 
qualified person and receives for that a compensation, that 
that is commercial aviation. . 
Q. That is your interpretation¥ 
A. Yes. 
Q. You don't pretend to know any more about commerce 
than you do about history¥ 
A. I don't propose to set myself up as a commerce expert, 
no, sir. 
Q. So that when you have referred in that· statement to 
'' commercial aviation'' all your statements have been based 
on the fact that this man is paid by the Civil Aeronautics 
Authority for the number of hours he instructs this student? 
That is the basis for vour statemenU 
pag·e 63 ~ A. That is one of the bases. 
Q. What other basis do you have for speaking 
of "commercial aviation" beyond the fact that he is paid 
by the Civil Aeronautics Authority for the number of flight 
hours? 
A. If the permit as applied for was granted, and if the Uni-
versity granted to its flig·ht operator the privilege, he could 
instruct, or operate for hire in carrying passengers not con-
nected with the University of Virginia. 
Q. Do you know enough about this operation to say that 
the University of Virginia wants this license for the purpose 
of operating a for hire business, or that they will carry 
passengers or do any other kind of commerce! 
A. That is not the University's objective at a.11. 
Q. The University of Virginia is chartered for the sole 
purpose of instructing people and not for the purpose of en-
g·aging· in commerce or any any other kind of corporate busi-
ness? 
A. I would say so, viewing it from the broad 
page 64 ~ terms of the charter. 
Mr. Bazile: Of course the Commission will take judicial 
notice of the statute creating the University of Virginia in 
1819; 
RE-DIRECT EXAMINATION. 
Mr. Martin: 
Q. Just to recapitulate a little bit. This airport is being 
· sought primarily for the purpos~ 
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Mr. Bazile: I object to that as a leading question. 
Mr. Martin: It is not a leading question. 
Chairman Fletcher: Let him finish the question and then 
make your objection .. 
. l\fr. Martin: 
Q. As I understand your testimony, this airport is being 
sought primarily to carry out the primary function of in-
structing the students of the University of Virginia 1 
A. That is correct. 
page 65 ~ Q. You have also stated that, in so far as it 
would not interfere with those primary functions, 
the operato1· or commercial operator mig·ht be allowed to 
eng·ag·e in commercial operations? 
Mr. Peyton: ,v e object to his summing up and going back 
and rehashing what he has stated before. 
Chairman Fletcher: Let him answer the question. 
M:r. Bazile: It is certainly a leading one. 
Chairman Fletcher: Can't you ask the question in a way 
not leading or summing up, l\Ir. Martin 7 
l\£r. Martin: 
Q. Is it the purpose of the University to allow other air-
planes or other aircraft to land and depart from that field 
where it does not interfere with the educational functions of 
the school f 
A. It is the purpose of the University to permit such in-
cidental flying that may arise outside of the scope 
page 66 ~ of the student prog-ram at the University antici-
pates. 
Q. ·wm the operator be allowed to eng·age in any other 
activities than those approved by you as supervisor of the 
airport? 
A. No. 
Q. He will not have unlimited power to do as he wants and 
only allowed to engage in such activities as approved by you? 
A. That is correct. 
Q. That is the operator who will engage in these activities 
and not the University? . 
A. The University will not buy any airplanes. 
Q. Does it own any airplanes? 
A. No. The University does O'Wn certain old airplanes used 
for instruction on the ground and not flyable. 
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Q. So far as yon are advised, does it intend to purchase 
any airplanes 1 
A. So far as I am advised it does not intend to purchase 
any planes in the near future. 
Q. Does it intend to carry passengers for hire in 
page 67 } airplanes 1 
A. No. 
Q. It is simply applying for permission to operate an air-
port? 
A. That is all. 
Q. The distances you gave in your testimony as applying 
to these various houses, they were from the property lines f 
A. They were from the property lines. 
Q. Would all the distances be greater if you considered 
the proposed runway 'l 
A. Yes, the site is a fairly large one, about a half mile 
long, maybe more, and we would add to those distances, par-
ticularly those lying North and Northwest of the site, you 
would add to the distances· anywhere from a quarter to a 
half mile if you measured them to the center of the flying 
operations, the center of the runways. 
R.E-DIR,ECT. 
Bv Mr. Chichester: 
·Q. State whether or not your salary at the University of 
Virginia depends upon the number of students you instruct 
in aeronautics f 
page 68 ~ A. It does not. 
Q. State whether or not the plan is to the per-
son who is employed to operate this pilot training whether 
or not he will be eompensated according to the number of 
students he instructs? 
A. He will be. 
Q. State whetlrnr or not tl1e University of Virginia in con-
junction with the Federal Authority will be able to secure 
a more efficient and capable instructor by being· able to per-
mit outside activities in so far as not inconsistent with the 
performance of his duties and the accomplishment of the main 
objective of the operation of the field? 
A. Yes, that is probably true. The Civil Aeronautics Au-
thority has set up a scale 0£ payment for this flying instruc-
tion which is extremely modest in consideration of the serv-
ice rendered, and they did not contemplate that that would 
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be sufficient in itself to justify an operator to set up an 
operation of this kind. In the first place-
Mr. Bazile: I certainly object to his opinion 
page 69 r as to what the Civil Aeronautics Authority 
thought. 
Chairman Fletcher: That part may be struck out. 
Mr. Chichester: He can state what they have done. 
Chairman Fletcher: vVe have struck that out. Now you 
can bring that out if you wish. 
Mr. Peyton: I would like to suggest that he try to frame 
his questions a little less leading. The question is '' whether 
or not", but it certainly indicates what he wants. 
Chairman Fletcher: I suppose Mr. Chichester will re-
ceive your suggestions most kindly. 
Mr. Chichester: I don't see how I could be accused of 
asking leading questions when I asked "whether or not". 
l\fr. Peyton: You asked him whether his salary 
page 70 r is dependent on something·. .Could you not ask 
him on what basis his salary is paidY 
Mr. Chichester: I will try to remember your instructions, 
but the objection was not to my question. 
Chairman Fletcher: Now go ahead and bring out what 
you want to bring out. · 
Mr. Chichester: The answer was objected to and I un-
derstand the Commission to rule it out. I got up and started 
to suggest my reasons for not ruling it out-
Chairman Fletcher: .The Commission has ruled it out and 
you can g·et it back in by asking him questions if you wish. 
Mr. -Chichester: I have no further questions to ask him. 
He has answered the main questions and I have no further 
questions to ask him. 
p~ge 71 ~ RE-CROSS EXAMINATION. 
Mr. Bazile: 
Q. This field you propose for the flying field is almost on 
a level with the Rivanna River? 
A. It is on a plat adjoining the Rivanna River not so far 
above it. 
Q. Have you the exact measurements? 
A. I could only estimate it. . 
Q. You say it ·is only a few feet t · 
A. I think it might be twenty-five feet aboYe the, river bed. 
Q. And it might be two or tl1ree 1 
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A. It might be but I think it-is more than that. 
Q. And that· field is subject to flood¥ 
.A. I understand it might be every two or three years, but 
I have never seen it. 
Q. But that field has the reputation of being flooded every 
two or three years? 
.A. I don't know. I have heard that. 
Commissioner Ozlin: Can't it be conceded right now with-
out going into it-any further that that river does 
page 72 ~ overflow occasionally? · 
Mr. Martin: Yes, sir, as far as I am concerned 
I am perfectly willing· to admit that the field being beside 
the river it is subject to being flooded. 
Commissioner Ozlin: Then what is the use of going any 
further with that? 
Mr. Bazile: I am not going any further on that. 
Chairman Fletcher: You have g·otten what you wanted f 
Mr. Bazile: Yes, sir, I have what I wanted and I am not 
going any further on that. 
R,E-DIRECT. 
Mr. Martin: 
Q. Is the runway at a greater elevation than the rest of 
the field 1 
Mr. Bazile: I object to that as leading. 
page 73 ~ Chairman Flefoher : R.eframe your question, 
Mr. Martin. 
Mr. Martin: 
Q. What is the difference between the elevation at the bank 
and the proposed runway¥ 
A. I am afraid I can't answer that. 
Q. Is it lower or higher? 
A. The runway is slightly higher than the normal level 
field. There are parts of the field that · are lower than the 
runways but there is not a great deal of elevation. 
Q. If the field were flooded what would happen? 
A. As far as the University of Virginia's activities are con-
cerned, they would naturally be postponed until the field was 
not under water. 
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RE-CROSS EXAMINATION. 
Mr. Bazile: 
Q. And the1i the Commonwealth would have spent a great 
deal of money and the money would have been thrown away1 
A.. Is that a question 1 
page 7 4 ~ Q. That is a fact t 
A. You stated it. 
RE-DIRECT. 
Mr. Martin : 
Q. Do you know that to be a fact? 
A. No, I do not. 
Witness stood aside. 
pag·e 75 ~ W. R. FR.A;NKE, 
a witness introduced on behalf of applicant, being 
first duly sworn, testified as follows : 
DIRECT EXA.lVIINATION. 
By Mr. Martin: 
(~. Mr. Franke, will you state for the record your name, 
address and present occupation? 
A. \V. R. Franke, Farmville, Virginia. I operate a com-
mercial airport at Farmville and am m.anag·er of the Farm-
ville School of Aeronautics and also participate in the sale 
of aircraft. 
Q. Are you a licensed pilot t 
A. Yes. 
Q. What license do you hold¥ 
A. I hold the commercial pilot's license issued by the Civil 
Aeronautics Authority, and also the State commercial pilot's 
license, which is issued by the State. 
Q. That license permits you to eng·ag·e in all types of fly-
ing? 
page 76 ~ A. Yes, it does. 
Q. Are you an engineer? 
A. Yes. 
Q. A graduate engineer? 
A. Yes. 
Q. Of what school? 
A. University of Virginia. 
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· Q. And a mechanical engineer f 
A. Yes. 
Q. Are you actively engaged in flying now? 
A. Yes, I am. I operate the Farmville Flying School, and 
do whatever passeug·er flying we have there and am eng·agecl 
in the sale of aircraft as well. · 
Q. You are actually engaged in student flying? 
A. Yes. 
Q. Have you had any experience in taking off and land-
ing- on this site proposed here T 
A. I have hinded and taken off perhaps twenty times in 
the past two years. 
Q. Without mishap1 
A. Yes, I have landed in at least four places on the field. 
Q. ..Will you give your opinion as to the safety 
page 77 ~ and adequacy of the proposed site for the pur-
pose of the proposed airport 1 
A. For the purpose of the airport this is an ideal sit~, and 
with the improvements contemplated, it will be a very ex-
cellent airport. 
Q. Is the field safe for the landing and departure of air-
craft in its present condition? 
A. Yes, if an expert pilot is flying the aircraft it is per-
fectly safe for it to land and be flown off of under present 
conditions. 
Q. Do you know whether student pilots are instructed at 
any other airports in Virginia? 
A. Student pilots are instructed at every airport I know of 
in Virginia. 
Q. Are you the Mr. Franke that Prof. l\iorse testified about? 
A. I am. 
Q. Have you any present contract with the Civil Aeronau-
tics Authori~:r or the University of Virginia with reference 
to student instruction? 
A. I do not. 
page 78 ~ CROSS EXAMINATION. 
Bv :Mr. Bazile: 
''Q. Mr. Franke, you testified that that field was perfectly 
safe for the purpose contemplated. It was an excellent air-
port in its present condition? 
A. I said with the contemplated improvements the field 
will be an excellent airport. 
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Q. You say that this field is safe in its present condition 
if an expert is flying? 
A. If an expert is at the controls. 
Q. You would not call a student an expert aviator? 
A. N"o. 
Q. You are the gentleman, as I understand it, who is to 
give the practical instruction on that air field i 
A. I am to be in charge of it. , 
Q. Just what is the difference from being in charge of it 
and giving the instructions t 
A. I cannot instruct forty pilots. I will be in charge of 
the pilots but I will probably instruct ten students myself. 
Q. You are going to supervise the pilots in the instruction t 
A. Yes. 
page 79 ~ Q. And do some of the instructing yourself t 
A. Yes. 
Q. That is g·oing to be on behalf of the University of Vir-
ginia? 
A. I don't know whether it is or not, but it is under the 
C. A. A.'s training program. 
Q. Are you subject to any control by the University of 
Virginia? 
A. I am subject to whatever control there is of the field 
I operate. 
Q. You will be subject to their control just as your in-
structors in turn will be subject to your control Y 
A. Yes. 
Q. As I understand, you propose to instruct forty students 
on that field Y 
A. It is contemplated that there will be forty students. 
Q. How many times per week will that instruction be given Y 
A. It all depends upon the weather. It should be possible 
to give some instruction each day of the week. Q. How many airplanes will you have Y 
A. Four airplanes if there are forty students. 
page 80 ~ This. page omitted through error in numbering. 
page 81 ~ Q. And how many will fly them at the time? 
A. Four if necessary. 
Q. Four to each plane Y 
A. No four airplanes are flying at one time. 
Q. With how many students? 
A. Four students, one in each plane. 
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Q. And how many hours per day do you propose to give 
that instruction! 
A. Well I would have to figure out and see how many I 
had and depending· on the weather. It might amount to six 
hours a day with, each instructor. That is the most the C. A. 
A. allows. 
Q. Six hours a day 1 
A. Yes, the cost each instructor can give. 
Q. How many hours a day does each student get 1 
A. A 4alf hour a day. That is the proposal. All of this 
is proposed by the C. A. A. but there is nothing definite as 
yet. 
Q. Now your work will be confined to the supervising of 
the instructors to the students at the University of Virginia 
and to instructing students at the University of 
page 82 ~ Virginia? 
A. Not necessarilv. 
Q. What other things are you going to do? 
... \.. I am part owner of a company that sells airplanes. I 
am manager of the Farmville School of Aeronautics and the 
Farmville Airport, and I intend to carry on commercial avia-
tion .. 
Q. Your duties at. this proposed air. field will be confined 
exclusively to the supervising of other instructors and the 
instructing of students f 
A. I can't say. I have no contract with them. It will be 
confined to whatever duties I have. 
Q. You don't know whether you will be employed or not¥ 
A. I will be employed if approved by the Civil Aeronautics 
Authority. 
Q. For what purpose 1 
A. To instruct students at the University of Virginia. 
Q. What students f 
A. Students at the University of Virginia. 
Q. Is that all you are employed for? 
A. All by the Civil Aeronautics Authority. 
Q. Have you a contract with the University of 
page 83 ~ Virginia f 
A. I have a contract to instruct students that 
have been approved by the C. A. A. program. 
Q. Is that all your contract carries as to your duties? 
A. As to my duties in instructing those students. 
Q. And you ai·e to have supreme charge of that field? 
A. No, I am to have supreme charge of the pilots instruct-
ing under the C. A. A. program. I have nothing to do with 
0 
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whether the field is dug up or stirred up. My suggestions 
mav be carried out, but I have no control over the field. Q. You have supreme control over the instructors 1 
A. Not supreme control. . I am subject. to the control of 
the C. A. A. and the State authorities. 
Q. Do you have any control outside of that? 
A. If the field is unsafe for that duty I control that, but 
I am in charge of the field. 
Q. And you will say what students will fly, will you not? 
A. Not necessarily. 
Q. Who has that say? 
A. The C. A. A. approves the students. They will fly until 
. they are washed out or if they don't drop out. I can't pick 
the students myself. The .C. A. A.. picks them. 
page 84 r Q. But of those students that have been picked 
by the C. A. A. and the University of Virginia, 
you will say which shall fly at particular times, will you not f 
A. There will be a reg-ular schedule worked out. 
RE-DIRECT. 
Mr. Martin: 
. Q. In instructing students for flying is a licensed pilot in 
the plane with the student? 
A. Yes, in the instruction of students. 
Q. The student does not fly the plane by himself? 
A. No. 
Q. How much time of the half hour daily is spent in actual 
flying·? . 
. A. I was speaking of the actual flying time in the half 
hour. 
Q. The other instruction is given on the ground Y 
A. Yes .. 
Q. And you have no written contract with the University? 
A. Nor with the C. A. A. 
RE-DIRECT. 
Mr. Chichester: 
Q. Let me ask you one question. Will you stafo 
page 85 r to .the Commission, from your examination of that 
field to the extent that you have, ,is it capable of 
develooment if ~mfficient money is spent on it? 
A. With sufficient money and the money they contemplate 
spending on it, on the survey the Government has just bad, 
.. 
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the field would be listed as one of the best in the State of 
Virginia. 
Q. You state one of the best in the State of Virginia. What 
airports have you in mind i · 
A. As adequate· as the Byrd Airport in Richmond. 
Q. If it was so improved and developed, state whether or 
uot the operation, whether with or without charge for use 
of the airport for people who desire to land on it, for use 
as an airport in that vicinity, would interfere with any prob· 
able program of training by the University of Virginia of 
its students 1 
Mr. Bazile: I object to that. You can't tell about what 
11robably might be. 
Commissioner Ozlin: Are you addressing the Commission 1 
Mr. Bazile: I beg your pardon. If Your Honors 
page 86 ~ please, this witness is not in position to answer 
such a question as that. 
Chairman Fletcher: As I understand, the question is 
whether any other operations other than student flying would 
interfere with student flying? · 
.Mr. Bazile: Yes, that was the question and it has not 
been shown that it is going- to be operated for· anything else 
but student flying. 
l\fr. Chichester: The applicant here is asking .the Commis-
sion to gTant it a license for an airport. That is in accord-
ance with the language and apparent contemplation of the 
law, so that, if they should get a limited license, it would 
be by virtue of the fact of the Commission :finding that it 
could only issue a license at all if it were limited, so we are 
dealing with the application for a license for an airport or 
landing field, and this witness has qualified as an 
page 87 ~ expert, not only as an expert pilot, hut instructor 
and operator of an airport, and he has staten that 
Ile is thoroughly familiar with that field. I asked him to 
state its potential developments and then I asked him whether 
if it was used as an airport such as they are applying for, 
if it would interfere with any contemplated prog-ram of train-
ing of students, and he can state what contemplated pro-
gram is contemplated because he has stated that he is familiar 
,vith this contemplated program. 
Mr. Peyton: The witness has stated contemplated im-
. provements and you are asking him a question as to whether 
the contemplated improvements will consist of certain things 
and there is no evidence of what the contemplated improve• .. 
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ments are. and you did not state the character of the com-
mercial use of it. You did not ask him whether there would 
be one outside. person using it while the students are using 
it. All- of that is absolutely in the air, and it is 
page 88 ~ neces~ary that all of the evidence should be put 
in. All that has been stated that there is a field 
there and that there are some contemplated improvements. 
One witness in the other case made a statement that $850,000 
was necessary to put that field in condition above hig·h water 
and make that a first-class field. If he is talking· about that 
and will say that, that might have some basis in fact about 
which you could contemplate improvements, but as it is now 
stated, it is just "contemplated improvements''. 
Chairman Fletcher : Does this question involve any con-
templated improvements T 
l\Ir. Chichester : No. 
Mr. Peyton: He is asking if the field is made a flying· field 
as contemplated whether any commercial aviation will inter-
fere with the student flying. He can't speak with authority 
as to what the University proposes to do. He 
page 89 ~ states he is a C. A. A. man. 
A. No, I am a pilot. 
Chairman Fletcher: Read the question. 
Note : Question read. 
Chairman Fletcher: The question which I understand you 
are trying· to propound is whether or not the use of this air-
port for any purpose other than student flying would inter-
fere with the student flying¥ 
Mr. Chfohester: Its contemplated use or probable use. 
It is a question addressed to an expert who is qualified ancl 
being an expert, it does not purport to be based on evidence. 
Chairman Fletcher: Answer the question . 
.A. The question involved the improving of the field, and 
with the improvements that I understand that are going to 
be had, that will be established later on in the hearing·, with 
these improvements, any outside flying will not 
page 90 ~ interfere with student instruction any more than 
. it wiU on any airport in the State and student in-
struction is going on in every airport in the State and the 
Civil Aeronautics Authority has rules that govern all the 
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airports and landing fields so those regulations will take care 
of any emergency that may arise on this field. 
RE-CRJOSS EXAMINATION. 
Mr. Bazile: 
Q. If you had four planes operatecl by students taking 
off and landing on that field, there would not be any room 
for any other planes around there, would there f 
A. The air ·is unlimited and, as far as landing at one time 
is concerned, four airplanes could land on that field at one. 
time, but it is not necessary to land at one time. One could 
follow the other in and land according to afr regulations. 
Q. The air may be unlimited hut two .American bombing 
planes collided in San Diego yesterday, did they not f 
A. T4at was in close military manoeuvers. 
Q. You ha-ve just a small field for student fly-
page 91 ~ ing? 
A. I said any field. 
Q. This field we are talking about is a small field Y 
A. No, it is a large field. It has more acreage than any 
other in the State. 
Q. It has lots of gullies and water holes? 
A. Yes. · 
Q. And rocks and trees Y 
A. Yes. 
Q. And you are going to have how many runways¥ 
A. Two runways. 
Q. What is the proposed length of those runways Y • 
A. The proposed length is approximately two thousand 
· feet each way, that would be the minimum requirements. · 
Q. That would take up the whole acreage Y 
A. No. 
Q. What will they be built out of? 
A. They are not built out of anything, they are graded 
like a road. 
Q. Just dirt runways t 
A. There will be sod on them. 
page 92 ~ Q. Soil with grass growing on th~m? 
A. Yes. 
Q. Are they cross runways? 
A. There will be a cross runway. 
Q. How long will the cross runway be? 
A. The same length as the North and South runway. I am 
not qualified to give you the ·exact measurements of the run-
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ways because I am not the engineer, but I can give you what 
I know them to be. 
Q. Now when you get four student airplanes taking off 
and landing on that field one-half hour apart, so that you 
will have somebody taking off and landing practically all of 
the time, what room have yon for any other planes to operate 
there! 
A. That would be entirely taken care of by the C. A. A. 
restrictions, and where a traveling airplane wants to approach 
the field for landing, he will circle the field to the left, and 
if there is another plane ahead of him he does not land. 
The lowest airplane has the right to the field and the other 
plane may make another circle to the left and then proceed 
to land. It is merely a matter to proceed to the 
page 93 ~ left and await your turn. · 
Q. It is not proposed that this course is to re-
main stationary. They propose to increase the number, do 
they notY 
A. I don't know. You would have to get in touch with 
the C. A. A. man in regard to that . 
. Q. You are not au authority on that? 
A. No. 
Witness stood aside. 
page 94 ~ E. H. FABER, 
a witness introduced on behalf of applicant, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Martin: 
Q. What is your name, address and occupation? 
A. E. H. Faber, Bell Air Apartment, Waynesboro, Va. 
I operate the airport at Waynesboro. 
Q. Are you a licensed pilot? 
A. Yes. 
Q. What license do you hold? 
A. Federal and State commercial license with instructor's 
rating. 
Q. ·what has been your experience in flying? 
A. I have been flying for the past twelve years under the 
regular course of operation of the airport. 
Q. Have yon had any experience in taking off and landing 
on the site involved in this hearing! 
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A. Yes. 
page 95 r Q. What has been that experience? 
A. It has been in student instruction flights in 
conjunction with the University Flying Club last spring. Ap-
proximately sixty flights made off the :field during the months 
of May and June. 
Q. And you have taken off and landed on that field sixty 
times during the past year?· 
A. Yes. 
Q. Without mishap f 
A. Yes. 
Q. And you were instructing students at that time? 
A. Yes. 
Q. You instructed students while the airport had the tem-
porary license heretofore granted by the Commission? 
A. Yes. 
Q. Give your opinion as to the adequacy and safety of 
the proposed site for the air.port T 
A. I think the proposed site is entirely adequate as proven 
by the fact that it has been used considerably for that pur-
pose. 
Q. Can it be used for any other purpose than 
page 96 }- taking off and landing of aircraft? 
A. Yes, Sir, very easily. 
Q. Do you think it a safe and adequate airport for the 
purpose of taking off and landing several aircraft for the 
purpose of student instruction 7 
A. YeP 
Witness stood aside. 
page 97 } R. E. STEELE, 
a witness introduced on behalf of applicant, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Martin: 
Q. What is your name and occupation? 
A. R. E. Steele, Director of the Commission ts Division of 
Aeronautics. 
Q. The State Corporation Commission? 
A. The State Corporation Commission of Virginia. 
Q. How long·· have you been acting in that capacity? 
5-S Supreme Court of Appeals · of Virginia. 
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. A. I first acted in that capacity in 1929 when aviation was 
first put under tlie Commission. There was a period of 
several years when I had nothing to do with aviation but 
since 1935 I have been in active charge of the Commission's 
Division of Aeronautics. 
Q. Are you an engineer Y 
A. Yes, I am a graduate engineer. 
Q. Graduate engineer! 
page 98 } A. Yes, certified engineer in the State of Vir-
ginia. 
Q. Have you personally examined the proposed field? 
A. I have several times in the early part of the year and 
several times recently, my last inspection being made last 
.Tuesday. 
Q. Pursuant to the order of the Commission, have you 
made an investigation and examination of the proposed site T 
A. I have. 
Q. Will you state the result of your examination and the 
conclusions you have reached 7 Have you prepared a report 
in regard to that? 
A. I.have. 
Q. Will you read that, please f 
A. This is dated October 19th, 1939, and headed ''Report 
of Investigation in Connection with application of the Rector 
and Visitors ·of the University of Virginia for a license to 
establish, maintain and conduct an airport, Case No. 6864' '. 
"In accordance with the order of the Commission of Octo-
ber 14, 1939, Case No. 6864, Commonwealth of Virginia, at 
the relation of the Rector and Visitors of the Uni-
page 99 ~ versity of ,Virginia, I have completed an investi-
gation in connection with the proposed applica-
&~ . 
'' The field in question is located in Scottsville District of 
Albemarle County, on the lands of Dr. W. D. Haden, approxi-
mately two miles Southwest of Shadwell, in a comparatively 
sparsely settled territory, and five miles Southeast of the City 
of Charlottesville, between the Rivanna River and Secondary 
Highway No. 729. The field involved in this application is 
the same one for the use of which a temporary license was 
granted by the Commission under date of March 28, 1939, in 
Case No. 6714, Commonwealth of Virginia at the relation of 
University of Virginia Aviation Club. The temporary license 
granted, by the Commission in the above case was for a period 
of six months and expired on September 28, 1939. 
'l 
~ : . ( 
'' \ . 
l ·. \ . , , .. 
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'' The propose41. site consist~ of 178 acres · of cl ea.red land, 
ownea··at present by Dr. W., D. Haden, land· fi.n:, which the 
, University of Virginia holds· fln option to pur-
page 100 ~ chase. It is my understanding that should license 
•. be granted 'in thi~ application; that the Univer-
i sity of Virginia will immediately pm:chase same. In fact, 
\ ,the Governor has authorized the ·Rector and Visitors of the 
1 University to in¢ur 'a deficit of $17,800 1for1 the' purchase of 
· the airport site in question. . 
··, ' ' In my opinion; based on personal inspection and sur-
veys con4ucted by thi.s Depa1~tment jointly with the. Civil 
ieronautics Authority; and th1~ -report of tl1e Airport Engi-
neer, of the Division 'of Aeronautics, the. i>ropos~d. ~ite is 
well adapted for airport purposes. It lies i'p: bottom ·lands 
along the Rivanna River and in its present condition is suit-
able for the landing and taking off of airplanes on at least 
one landing area. In fact, an area approximately 2,000 feet 
long by 300 feet wide, on the East side of the field adjacent 
to. the Rivanna River has been used for landing and take-
off and for student instruction under the temporary license 
granted in Case No. 6714. The approaches to the field from 
practically every direction of all proposed runways, are per-
·. . . fectly clear for distances necessary for safe land-
page 101 ~ ing and take-off. 
' . .. ".The·field is almost perfectly clear of any ob-
struction, th.e closest house being approximately one-half a 
mile\ distaht, not considering the tenant house and bam Jo-
ca ted on the property itself. There is a high tension power 
line ·soine distance away from the field, but this is located 
in he·avy woods and well shielded by such woods. 
'' If i's further my opinion, considering the rolling charac-
ter of the terrain this site is as fine a one as could be found 
in the type of country surrounding Charlottesville. 
"The nearest airports to the proposed site are the Ci vii 
Aeronautics Intermediate Field, at Gordonsville and the Gor-
donsville Municipal Airport. These two fields are approxi-
mately eighteen (18) miles airline from the proposed site. 
The ~ap filed with the application as Exhibit '' B '' appears 
to correctly represent the proposed site and the existing and 
proposed runway. 
page 102 ~ '' The site was surveyed jointly by this Division 
and the Civil Aeronautics Authority and, also the 
Works Progress Administration of Virginia in the early part 
of the current year and was approved and selected by the 
: I 
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Civil Aeronautics Authority for inclusion ·in its National 
Airport Survey as a pref erred airport for future large scale 
development and it is my understanding that recommenda-
tions were made to the last CongTess by the Authority for 
Federal participation in airport development, and further, 
that this particular site was included in such recommenda-
tions to Congress. -
''The University of Virginia has been selected as one of 
several colleges and universities in the State of Virginia 
as a participant in the Federal Civilian Pilot Training pro-
gram, under which approximately 11,000 students will be 
trained as private pilots, mainly at Federal expense. I have 
been advised officially by Mr. Grove Webster, head of the 
Private Flying development section of the C. A. A., of the in-
clusion of the University of Virginia in this pro-
page 103 ~ gram and have been further advised by Mr. Web-
ster, personally, that forty ( 40) students have 
been allocated to the University of Virginia for such training. 
I am attaching a copy of a letter, with the enclosure mentioned 
· therein, dated September 27, 1939, which sets forth the de-
tails of the Civilian Pilot Training program and indicates 
the approval of the University of Virginia as one of the par-
ticipants. 
'' The Civil Aeronautics Authority requires that before any 
airport can be used for pilot training in connection with the 
above program, that it must be approved by the State Aero-
nautics body and an Inspector of the C. A. A. In this con-
nection I have contacted Mr. Thos. L. Gates, Aeronautical 
Inspector of the Civil Aeronautics Authority, whose territory 
includes the State of Virginia, and have been advised by him, 
personally, that he bad been directed by his superior to make 
an inspection of the field, as required. I have received, and 
attach, an official communication from Mr. Gates, dated Octo-
ber 17, 1939, in which he advises that the inspec-
page 104 ~ tion was made on October 17, 1939. In his letter 
to me he advises: 'I find no obstacles surrounding 
this &ite that vmuld cause a hazard to flying or of the train-
ing of students. I find the site in its present conditio~ suit-
able to the landing and taking off of aircraft under the super-
vision of skilled pilots. After the improvements, which the 
University of Virginia has proposed, it is my opinion that 
this site will meet the minimum requirements which the Civil 
Aeronautics Authority require of an airport for student in-
struetion.' 
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"For your information I vtish to advise that Mr. Truman 
W. Miller, ·former District Engineer of the Civil Aeronautics 
Authority for this territory, has inspected the site and has 
given his approval of same for airport purposes. 
"Under my direction, Captain Allan 0. Perkinson, Airport 
Engineer of the Division of Aeronautics, participated in the 
original C. A. A. survey and has made numerous surveys 
of the field, both from an aeronautical standpoint 
page 105 ~ with the use of planes landing and taking-off, and 
from an engineering standpoint, as to the location 
of runways and suitable areas for student pilot training activi-
ties. 
'' At the present time, in the undeveloped state of the field, 
there is one runway available for immediate use, being ap-
proximately 1,800 to 2,100 feet long by 300 feet wide, in the 
direction of the prevailing winds. It is proposed, in the event 
that license is granted, to immediately construct an additional 
runway in the direction of North 62° West approximately 
2,100 feet by 300 feet. In Inspector Gates' letter to me he 
gives his approval of the existing runway and the proposed 
additional runway as meeting the minimum requirements.for 
student training activities. 
· "Under the temporary license granted by the Commission 
last March, the University of Virginia Aviation Club received 
instruction on this site in flying with Mr. Harold Faber; of 
Waynesboro, as the Instructor. This instruction was very 
satisfactory, with no accident of any kind re-
page 106 ~ ported or damage to any surrounding property. 
"It is my understanding that there will be ob-
jection to the use of this field as an airport, by some of tJie 
residents of the County. 
"As the result of my investigation of the location of this 
proposed airport and from the point of view of the safety 
of aircraft in alighting thereon or departure therefrom,. and 
its general suitability as an airport, I l'ecommend to the Com-
mission that license as applied for be granted. 
(Signed) R. E. STEELE, 
Director Division of Aeronautics.'' 
Mr. Steele: Shall I read the enclosures as part of the re-
pQrt? 
Mr. Martin: Yes. 
. : ' 
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A. The letter referred to as having been received from Mr. 
Grove Webst~r, Chief Private Flying Development Division, 
, : i;eads: i;t~ follows : i ·. 
. . .\. 
· page 107 ~ ''CIVIL 'AERONAUTICS AUTHORITY 
WASHINGTON 
·\ 
Septemller 27, 1939. · · 
:~'Mr. R. E. Steele, 
Director of Aviation for the 
State Corporation Commission, 
Richmond, Virginia. 
Dear Mr. Steele : 
· ''.In connection wit4. tl~e. Civilian Pilot Training Program, 
approximately 300 institutions hav,e so f~:r been selected for 
participation. I am enclo~ng _,at:'this time; as of possi~le .in-
terest, a list of these institutions, and pave a-rra1'ge.d for you 
to. receive the additional lists of; P{trti~pants"' as they become 
available. \: \ ; l : .".'. ·\ '.:. ~'.··. · • . 
' ' Student quotas are being sef up as r~pid~y as pQssible ~nd 
in the near future we wi_ll fuq1isli ·.yo~ this data. t· · · · · ~ 
'~Pleas~ilet us hear from you if you desire any information 
·on any phase of. the\program. .,.: . 
. V e'ry truly YOl!rs, r \ 
' I , ·'" 
(Signed) GROVE WEBSTE.R, phfef \ ·: 
Private Fly~ng :Development }?~vision/' 
\ .. . ' . 
, 
.. 
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\ "CIVIL .AERONAUTICS .A.'.UTHORITY. 
·. . . . ~. . \ . \' -~-- . . t . · ... ' .. ' .. . 
\' 1 1·,, ,; ·WASHINGTON, D. C. 
"The Civil Aeronautics Authority today notified 166 col-
leges and universities that their applications to participate 
in the Civilian Pilot Training Program have been approved. 
Robert H. Hinkley, Chairman of the Authority, pointed out 
that this is not a complete list of the schools ,vhich will take 
part in the program. It represents rather those schools who 
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were most prompt to a.pply for participation, and whose quali-
fications were obviously satisfactory. A second list of schools 
will be released on or bcf ore September 13. By September 
18 it is estimated that the applications of ·at least 300 in-
stitutions will have been approved. 
"The Civilian Pilot Training Program, authorized by the 
past session of Congress, provides for the training, under 
the direction of the Civil Aeronautics Authority, of approxi-
mately 11,000, new civilian pilots during the coming school 
year. All students are to be given a course· of 72 
page 109 ~ hours of ground school instruction at the college 
or university in which they are enrolled, and be-
tween 35 and 50 hours of flight instruction at a nearby airport 
by an operator whom the institution has selected subject to 
the approval of the Authority. The college may charge each 
participating student a laboratory fee up to $40. The Au-
thority will pay the ·college $20 per student for ground school 
instruction, and the operator of -the flying ~chool, from $270 
to $290 per student for the . flight training. 
In expressing his gratification at the widespread interest 
shown in the program by colleges and universities, Mr. Hinck-
ley said, 'Even this first list which contains only half the num~ 
her of colleges which we expect to participate, contains repre-
sentatives from almost every state in the union. On it are 
state universities, endowed colleges, technical schools, four-
year teachers colleges and junior colleges. Our universities 
for members of the colored race are represented by two names, 
and others will he added. Under provision of. 
page 110 ~ the Civilian Pilot Training Act, we are planning 
to exte~d this instruction to at least 550 appli-
cants not enrolled in any college or university. To provide 
for them, we will arrange for universities in a number of 
states to offer regular extension courses covering their ground 
school work and to administer the selection of flying schools . 
for their pilot training.' 
'' An experimental phase o"f this program was carried out 
at 13 colleges and universities in widely separated parts of 
the United States during the second semester of the 1938-39 
school year, and, in the opinion of the Authority's experts, 
proved an unqualified success in placing aviation among the 
vocational aids which the government has long extended in 
other fields. Of 330 students enrolled for the .flight training. 
more than 95% have already qualified· for the private pilot 
certificates. On the basis of this experience complete out-
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lines have been prepared for both the ground school and flying 
phase of the training, a testbook for students has been com-
pleted, and a flight instruction manual placed in 
page 111 ~ the hands of all commercial pilots holding flight 
instructor ratings. 
"As a whole, the program has two objectives. One, the 
creation of airmen thoroughly- schooled in the basic princi-
ples of flight theory and flying, who in time of national emer-
gencY. would serve as a valuable pool from which our mili-
tary and Naval forces could draw material for accelerated 
training. The second is to stimulate the growth of private 
flying in this country as a means both of promoting com-
merce and of contributing to the progress of our aviation. 
'' The exact number of students to be trained at individual 
schools has not yet been determined.'' 
Then as an attachment to l\fr. ·webster's letter is the an-
nouncement of the University of Virginia having been chosen 
as follows: 
"CIVIL AERONAUTICS AUTHORITY 
WASHINGTON, D. C. 
'' The Civil Aeronautics Authority today an-
page 112 ~ nounced that 40 schools had been added to the 
list of educational institutions which will partici-
pate in the Civilian Pilot Training Program. This makes 
a total of 260 schools to date which have been notified that 
their applications have been approved. 
"The Authority anticipates establishing this program in 
approximately 300 schools throughout the country and it is 
e~pect_ed that a further list will be announced within a few 
days. 
THIRD LIST OF INSTITUTIONS ""WHICH HA VE BEEN 
SELECTED TO PARTICIPATE IN THE CIVILIAN 
PILOT TRAINING PROGRAM UNDER THE 
CIVILIAN PILOT TRAINING ACT 
OF 1939. 
Chairman Fletcher: What is that? 
A. It is an official communication from the Civil Aero-
nautics Authority. 
Mr. Bazile: I think I want to object to this statement on 
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account of this letter. There are several quota-
page 113 } tions in this statement of Mr. Steele's which are 
purely hearsay and this letter of Mr. Thomas L. 
Gates, which he attaches to this paper, is purely hearsay .. 
It expresses opinions of Mr. Gates, who is not here, and I 
move that all of those be stricken out. 
Mr. Martin : If the Commission please, this is being pre-
sented as Mr. Steele's official report pursuant to the order 
of the Commission that he make an investigation, and he has 
identified these as coming to him in his official capacity. 
Chairman Fletcher: You don't think that would ma1re hear-
say evidence admissible 7 
Mr. Martin: No. I think he could be attacked as to whether 
he knows what he is talking about but his report should be 
allowed to stand. 
Mr. Chichester: If jt please the Commission, of course 
while the Commission is sitting in a judicial 
page 114 ~ capacity and bound in a general way by rules 
of evidence, it is also exercising its administrative 
function in administering the aviation laws, and such laws 
contemplate necessarily, if not expressly provided, certainly 
it is well settled practice, that there be a reference to a part 
of fhe personnel of the Commission to make an investigation 
and come back and report to the Commission. Now the only 
thing as far as I know, and I don't believe anything else can 
l)e shown on that particular point, emanated from the Supreme 
Court of Appeals-that anything emanating from the per-
sonnel of the Commission had to be presented in open session 
of the Commission, so that the persons reporting would be 
present and the counsel for the parties would have the op-
portunity of examining them. 
Chairman Fletcher: The only question is whether Mr. 
Steele made the report and that is his report. 
]\fr. Chiehester: No, I think the conferring of 
page 115 ~ authority upon the agent to make an investigation, 
by a department of government, in the exercise 
of an administrative function, necessarily carries with it the 
right of such department of government to consider those mat-
ters which are returned even though some of them constitute 
hearsay, it being the practical attitude, and a necessary atti-
tude, towards the orderly conduct of such matters, and in pro-
viding for such authority in a body such as this, I think the 
Legislature had in mind that this Commission would be able 
to discriminate between such information and the kind that 
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would be receivable in a court of law, or in a strictly judicial 
proceeding. ·. · 
Chairman Fletcher: Personally, I am going to discriminate 
between hearsay evidence and proper evidence to. be con-
sidered. 
Mr. Chichester: The mere fact that a pe!son is quoted 
does not make it hearsay, and in order for the 
page 116 ~ Commission to pass on the motion made by Mr. 
Bazile, he should point out which of the state-
ments he objects to, because, insofar as any of the statements, 
which involve quotations; are facts, as distinguished from 
statements of others which are offered to the Commission as 
evidence of their truth, that is, where they involve the fact 
of utterance, rather than the truth of utterance, I should like 
to be heard on the question as to whether, or not, they con-
stitute hearsay. 
Mr. Bazile: On pages four and five of his statement is a 
quotation from a letter Mr. Gates wrote him in which Mr. 
Gates states he examined the field and found it suitable for 
operation. Mr. Gates is not here for cross examination and 
those are statements made by Mr. Gates, and in the last 
full paragraph on page five the witness states what Inspector 
Gates states-"In Inspector Gates' letter to me he gives his 
· approval of the existing runway and the proposed 
page 117 ~ additional runway as meeting the minimum re-
quirements for student training.'' 
Mr. Chichester: Do you object to that! 
Mr. Bazile: I certainly do, and he undertakes to incorporate 
in his report a letter written by Mr. Gates to him; which he 
. has not read and which I objected to before he had an oppor-
tunity to read, in which Mr. Gates states he went up there and 
what he found, and I object to that. There would be no object 
in having a report introduced in our evidence if the witness 
who made the report is not produced for cross examination. 
Mr. Chichester: The second one is a fact communicated 
to him. Mr. Steele said he received that communication, he 
states he did receive it, and he vouches the letter itself to 
show that he gave his approval. He has the original letter 
and that is a fact and that is not hearsay. 
page 118 ~ Mr. Bazile: The fact that he receiv~ed the let-
ter is not hearsay but the contents of the letter 
is hearsay. 
Mr. Chichester: Here is the letter and we offer that in 
evidence of the fact that he is giving his approval. 
.. 
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Chairman Fletcher: Yon offer it to show that approval 
has been given and nothing else. 
Mr. Martin: That is all I intended to introduce it for. 
Chairman Fletcher: The contents of the letter is not evi-
dence, but the fact that the approval has been given. Do 
you object to thaU 
Mr. Bazile: No. 
Chairman Fletcher: He does not object to that. 
Mr. Martin: That is all you object tof 
· Mr. Bazile: I object to the hearsay part and 
page 119 ~ nothing else. 
Chair-man Fletcher: Objection sustained. 
Mr. Martin: The rest of the report is only to read the 
"1ame of the University of Virginia, is it not 1 
A. Yes, and the letter from Mr. Gates. 
Q. Do you know of your own knowledge that the University 
of Virg'inia has been approved in the Civilian Pilot Training 
Program. 
A. I do from the official communication of Mr. Webster. 
Mr. Bazile: We don't dispute that fact. We don't dispute 
the fact that the University of Virginia. has been approved 
by the Civil Aeronautics Authority, or whatever it is called. 
Mr. Martin: 
Q. Have any licenses of the type applied for here been 
issued to any other institution Y 
page 120 ~ A. Yes, the College of William & Mary owns 
its own airport and has its full license. The Vir-
ginia Polytechnic Institute at Blacksburg owns its airport 
and has a full license. 
Q. William & Mary and Virginia Polytechnic Institute? 
A. Yes, William & Mary and Virginia Polytechnic Institute. 
DIRECT. 
Mr. Chichester: 
Q. Can you give the 1n1.1nber of those cases? 
A. I can by reference to my files. 
Q. Will you supply that for the record f 
A. Yes, Sir. 
Note: The file nuniber of the cases requested by Mr. Chi-
chester as given by Mr. Steele are as follows: 
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William & Mary College Case No. 6090. 
Virginia Polytechnic Institute Case No. 4646. 
Mr. Martin: 
Q. Do you know whether instruction of student pilots is 
given at other airports in the Sta.te Y 
A. Yes, particularly every airport in the State, some of 
them do not have a resident operator at the present time, 
but there is not an airport that has a license that 
page 121 } has not operated as a student training field. 
Q. Do you lmow whether student instruction is 
given at the same time commercial activities are carried on Y 
A. Yes, the only such field where it is not done is Washing-
ton-Hoover Airport and the management of that has simply 
stated that there would be no student instruction on the field. 
Q. You have heard the testimony as to the residences close 
to the proposed site. Are there any other places in Virginia 
where residences are as close to the :field as at this site? 
A. Practically every airport has residences closer than this 
particular site. We have here at the Central Airport in Rich-
mond, three s.ides of the airport has residences and on the 
. other side is the Country Club, and at the W ashing·ton-
Hoover airport, and that field is in sight of Washington and 
Alexandria and General Lee's home at Arlington. The Nor-
folk municipal airport is located in a territory 
page 122 ~ that has numerous houses, in fact, most anyone 
I might name. 
Q. You may not be a student of history but you do know 
that there are some historical places at Richmond and Wil-
liamsburg? 
A. Yes, Sir. At Williamsburg the Williamsburg Restora-
tion is only about two miles from the airport. The Wash-
ington-Hoover Airport is located in tbe shadow of General 
Lee's home at Arlmgton and in the shadow of the· Capitol 
Building and Lincoln Memorial and the Beacon Field and 
Hybla ,Valley field, less than three miles distant from Mt. 
Vernon, has the largest student training operation in the 
State. There are over sixty students in training at that field. 
Mr. Bazile: ·which one is that? 
A. Beacon Field. 
Mr. Martin: 
Q. Where is that? 
A. In Fairfax County three miles from 1\It. Vernon. 
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Q. In cases of applications for licenses have you 
page 123 } in your experience ever come across an airport 
not fully developed before the license was ' 
granted? 
A. Yes, in the early days when the application was made-
Q. What is the general situation? · 
A. The license is usually applied for before any extensive 
development is done because if the license is denied the money 
is not thrown away. In the case of the Norfolk Airport the 
license was applied for before anything was done and there 
are numerous other ones. That is the usual practice to apply 
for the license before any extensive improvements are made 
on the airport. 
Q. In your official capacity have you any data as to the 
accident experience as to student instruction in Virginia T 
A. I have in my files, not here. 
Q. Can you make a general statement as to what that has 
_ been? 
A. The accident record in the instruction of students has 
been very, very low. Students under the instructional period 
are under strict supervision of trained pilots, and 
page 124} very, very few accidents occur. The student after 
he gets his wings and gets on his own sometimes 
has accidents, but even then, the rate has been low. 
Q. Have you ever heard of in the State of Virginia a case 
where an airpla~e fell on a house 7 
A. No, Sir, except an army plane fell, which was not under 
the same regulation that civilian planes are. 
Q. In your opinion is the airport usable in its present 
condition? 
A. It is. 
Q. In the landing and taking off of aircraft? 
A. Yes, and I have stated in my report that it has been so 
used. 
Q. I believe you just stated that in the case of instruction of 
student pilots there is always a licensed instructor with them Y 
A. Yes. 
Q. Who has dual control of the plane? 
A. Yes, the instructor is in full command of the plane at all 
times. 
Q. After the pilot is allowed to solo, the student pilot 
referred to, wlrnt is his range? Jiow far can he 
page 125 } fly? · 
A. He is permitted to fly within a radius of 
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twenty-five miles of the airport. I don't know whether that 
has been leng:the!l:eil any, but that is the regulation. 
Q. Then from -your testimony as to a pilot who is being 
trained say at· G-ordonsville, and after reaching the stage 
where he could solo, he could fly over the area described 
hereY 
Mr. Peyton: Aren't you trespassing on that leading ques-
tion? 
Mr. Martin: 
Q. How far is Gordonsville from this airport f 
A. Eighteen miles. I have known of students from Gor-
donsville Airport over this section. 
DIRECT. 
Mr. Chichester : 
Q. One of your duties in addition. to determining the suit-
ability of the field is the matter of hazards and location with 
reference to other airports, is it not T 
A. That is correct. 
Q. If. the University of Virginia, or anyone else, 
page 126 ~ was applying for an airport on a suitable field 
within a radius of four miles of the University 
of Virginia, which, incidentally, from a historic standpoint 
was founded by Thomas Jefferson, would you report ad-
versely on the field on account of the hazard to the University 
of Virginia Y 
Mr. Bazile: I object to that question. If it is limited to 
the University of Virginia all right, but when you attempt 
to bring· anybody else in that does not have any reference to 
this hearing, it is not. 
Mr. Martin: The relevancy of the question and the pro-
priety of it is perfectly manife!:it. ~t has been testified that 
Monticello is a short distance from the proposed airport and 
this has been described as a historic shrine. Now, if you 
have the University of Virginia, which is the applicant here, 
it could certainly be presumed that the Board of 
page 127 ~ Visitors of the University of Virgfoia would not 
ask for an airport that would jeopardize the Uni-
versity. I am simply asking Mr. Steele, who makes the in-
vestigation of airports and reports to the Commission to 
enable it to administer this law, whet.her he would report ad-
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versely if anybody was trying to locate an airport four miles 
from the University of Virginia. 
Mr. Bazile: I don't object to it as to the University of 
Virginia. He is :perfectly welcome to state as far as the 
University of Virgmia is concerned as an applicant, but when 
you bring other applicants in, how can you say what is 
proper? 
A. No, sir, I would not report it as a hazard. As a matter 
of fact, I would like to have seen this airport as close as four 
miles to the University. I would not say it was a hazard. 
Q. What is the nearest airport to the .State Capitol, which, 
incidentally, was also designed by Jefferson Y ' 
A. Two miles. The second most active field in the State 
is less than two miles. 
pag·e 128 ~ CROSS EXAMINATION. 
Mr. Bazile: 
Q. This field that you state is two miles from the Capitol 
is separated from the Capitol by a great metropolis, is it 
not? 
A. A part of the city is between but the airplanes fly over 
the Capitol. · 
Q. But a large part of the City is between Byrd Airport 
a.nd the Capitol, is it nott 
A. I was not speaking of Byrd Airport but Central. 
Q. Central Airport is separated from the Capitol by the 
City, is it not Y 
A. It is right on the edge of the city. 
CROSS EXAMINATION. 
By Mr. Peyton: 
Q. Does this map show accurately the location of the pro-
posed runways on this field 7 
A. There is no direction on it. I would rather have you 
refer to the map attached to the petition which shows the 
correct location of the runways. I think the other is not 
drawn to scale. . 
Q. That is approximately, if you compare the 
page 129 ~ two locations1 it is approximately the same ex-
cept the scale is larger on this one than the one 
with the petition? 
A. It appears to be. The one you have in your hand is 
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the accurate map filed with the survey while the other one 
is just sketched on. It is an approximately correct location. 
Q. Then the scale of these two maps will show how close 
it is to the Rivanna River? 
A. Yes. 
Q. And from this di·awing these runways, both of them, are 
very close to 'the River? Is that true f 
A. Yes·, fairly close. 
Q. Does not this end run vdthin a few hundred feet of 
the river? 
Chairman Fletcher: Which end of it? State what 'that is 
so the record will be clear. 
Q. ·The westerly end of it goes within a short distance of 
the River, does it not? 
A. Within a few hundred feet. 
Q. Within a fourth of an inch? 
page 130 r A. If you take the other map you will get the 
accurate distance. That is on scale, the other is 
just sketched. 
Q. Can you give us the length of these runways? 
A. Yes, sir, as · I said in my report, the East runway is 
1,800 to 2,000 feet. It is usable for 2,000 feet along the 
Rivanna Riv.er. The other one is not in existence but just 
proposed. 
Q. The other one is how long? 
A. 2,100 feet. 
Q. Isn't it essenti~l for safe landing to have a cross run-
way? 
A. The essential thing is to have a runway in the direc.-
tion of the wind. The p1;evailing wind in this particular sec-
tion is in the direction of the present existing runway for the 
bulk of the time. 
· Q. Don't these winds change very much according to sea-
sons of the year and according to storms? 
A. To some extent. 
Q. Isn't it true that in the summertime a rainstorm will 
come up and t.he rain will be driving in the house 
page 131 r on the South side or West side and almost in-
stantaneously will change and come in the op-
posite direction? 
A. That is true but planes don't usually fly in that kind of 
weather. 
Q. Don't these storms come up suddenly, and if the plane 
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is flying twenty-five miles from the airport, aren't they likely 
to be caught in a storm? 
A. They have been. 
Q. So it is essential to have ,cross runways Y 
A. No, sir, not essenti~l. We have a great many airports 
which are licensed by the Commission which have only one 
runway. 
Q. Can you take off and land on those runways unless 
the runway is laid out so you can take off against the wind Y 
A. That is true but the Civil Aeronautics . Authority in 
its requirements in regard to the student training program 
requires that your runway must be in the direction of the 
prevailing wind with a variation of 22¥2 ° for 75% . of the 
time. In my opinion this airport meets that re-
page 132 ~ quirement without any cross runways. 
Q. Do you mean that if you are in there and 
the wind changed while in there so as it was coming directly 
South or North at right angles, that the plane could safely 
land on the end at the rived 
A. It is hard to say what could be done if something did 
happen. I am not qualified to testify on those points as I 
nm not a pilot, but if conditions should occur while a pilot 
was in the air, from my observation, if the winds should 
ehan~·e so the wind was across the runway rather than up 
anc.. down the runway for safe landing and take off, that that 
would not cause an accident necessarily and I would say on 
this particular site there is enoug·h area so that it could land 
safelv. 
Q. "'Planes are supposed to take off and land on runways 
n re thev not? 
A. Iii case of emergency you are supposed to land any-
where you can. If it was an open field they would land in 
ca~e of emergency. 
Note: ~ P. M. 
Chairman Fletcher: The Commission will recess until 
1 :45 P. 1\L 
page 133 ~ 1 :50 P. M. The Commission resumes its session. 
Chairman Fletcher: Are you ready to proceed, Gentlemen? 
:M:r. Peyton: Yes, sir. 
Q. You will recall that you filed a report here in the pre-
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vious case from one of the Government experts giving an es-
timate of the cost of putting this field into proper shape for 
a landing field, do you not Y 
A. I recall filing a report, not indicating what it would 
cost to put it in proper shape, but what it would cost to make 
it into a super airport. 
Q. A super airport t 
A. Yes. 
Q. What is the difference in making i~ a super airport and 
putting it in proper shape to be used 1 
A. That involved three runways 3,500 feet long, also the 
hard surfacing of the runways, which is not necessary. We 
have only two fields in the State of Virginia where 
page 134 ~ they haye hard surfaced runways. It involved 
extensive grading· and e~tensive hangars. 
Q. It also involved a great deal of dirt. Do you remem-
ber how many cubic yards of dirt that that recommended to 
bring that field up above high water Y 
A. No, but all of the dirt was not to bring ~t up above 
high water. It was to make this runway 3,500 feet long, but 
I don't recall the number of cubic yards. 
Q. Isn't it true that the total cost was $836,6447 
A. I could not tell you without looking at the report. I 
will get the report. 
Q. Here is a copy. 
A. I prefer to use the original. 
Chairman Fletcher: Is it proposed to establish a super 
airport or commercial airport¥ 
Mr. Peyton: This is what was recommended for the air-
port before. The request is this-that that report was intro-
duced at the last heal'ing which was merely for a temporary 
or limited airport, and they are now asking for a much more 
definite and permanent airport, and I ask that 
page 135 ~ that be introduced and shown in the evidence at 
this time. 
Chairman Fletcher: You want the whole record in the 
other case introduced in this case 7 
Mr. Peyton: No. The statement was copied into the record 
pages 270 to 272 inclusive, and he could read it into the record 
or have it introduced instead of stopping to go and get it. 
Commissioner Hooker: What is the materiality of it? 
Mr. Peyton: The materiality is to show that there has 
been a lot of talk about the prospec.tive improvements, and 
I want to show what the prospective improvements are. 
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Commissioner Hooker: My recollection is that the Univer-
sity of Virginia has stated that whatever money it will take 
to put this field in condition in connection with its applica-
tion, it will have the money to do it. 
page 136 } Mr. Peyton: We think it is important. It was 
introduced before and we think it is important to 
show the necessity for spending· a lot of money to make that 
a year around proposition not interfered with by winds or 
other elements. 
Chairman Fletcher: Do you want that amount spent? 
Mr. Peyton: I don't want any spent, sir. 
Commissioner Hooker: Are you in position to show that 
the University of Virginia is not in position to get that moneyf 
Mr. Bazile: It oug·ht not to have it. 
Chairman Fletcher: You are a member of the Legislature. 
Mr. Peyton: The whole question is as to what 
page 137 } is necessary to make that a suitable airport and 
that is a material matter that should be taken into 
consideration by the court. 
Chairman Fletcher: All right, let it go in. . 
Mr. ·Chichester: I would like for this record to show that 
that estimate which was introduced at the other hearing by 
Mr. Peyton was made in an entirely separate and disth1ct 
matter. 
Chairman Fletcher: That is absolutely conceded. Another 
case, not this case, and you introduced that in evidence. 
Mr. Peyton: This was introduced in the other case in-
volving this same field. 
Chairman Fletcher: Tlmt was a limited license. 
Mr. Peyton: Yes, but the same identical field. 
page 138 } l\fr. Chichester: It was introduced by :Mr. Pey-
' ton. 
Mr. Peyton: I called for it and you did not object to its 
being filed. I understand it will be filed. 
Chairman Fletcher: "Where is it? 
Mr. Peyton: It is in the record here at pages 270 to 272. 
That shows the report. 
Chairman Fletcher: Anything counsel agrees on will be 
all right with the Commission. 
l\fr. Chichester: We won't agree to anything· going in 
from the record in that case. It has g·ot nothing to do with 
this case. I would like to note an objection to its introduc-
tion now as having been utterly immaterial and having no 
bearing on tl1e case. 
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Mr. Bazile: Here is the thing. 
i,age 139 }- Chairman Fletcher: What is the ground of 
your objection, Mr. Chichester? 
Mr. Chichester: I think it is absolutely. immaterial. 
Chairman Fletcher: I think everything in that case is 
immaterial but the Commission feels that this is immaterial 
and you need not argue it any further. 
Mr. Peyton: 
Q. This shows the total number of feet necessary to be 
put in of dirt and all the details recommended for that air-
port, does it not? 
Chairman Fletcher : The Commission has ruled that out. 
Mr. Bazile: I ask that it be put in the record in order 
that we may have it before the Court in case of 
page 140 }- appeal. 
Mr. Peyton: We tender this and as we under-
stand it is ruled out by the ·Commission as being immaterial. 
Mr. Chichester: If that is going into the record that is not 
what is being talked about. 
Chairman Fletcher: That is a matter for you gentlemen 
to bring· out. 
Mr. Bazile: w·e checked it. 
Mr. Chichester: We object to the copy. 
Mr. Bazile: That is a copy from the statement in the rec-
ord here. 
l\~r. Chichester: If that is in the record the original should 
go m. 
Mr. Bazile: Dr. Batcheller tells me that he 
page 141 }- copied it out of the record which Mr. Steele tes-
tified to in the other case. 
. Chairman Fletcher: Suppose you put in the original with 
leave to withdraw it. 
Mr. Bazile: That is all right. We will put in the original 
with leave to withdraw it and substitute a copy. 
Note: Filed and original withdrawn and copy to be sub-
stituted marked "Filed for identification''. 
l\Jr. Peyton: As I understand the Commission rules out 
any question I ask the witness as to that report as imma-
terial? -
Chairman Fletcher: The Commission has ruled that that 
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report is immaterial and therefore any questions you ask 
would be immaterial. 
Mr. Peyton: Of course we except to the rulM 
page 142 } ing of the Commission . 
. RE-DIRECT EXAMINATION. 
Mr. Martin: 
Q. In your -opinion wouid it require a large amount of 
money to develop this field for the purpose of the proposed 
airport·J · · 
A. No, sir, not in the manner as proposed by the Univer-
sity of Virginia. 
Q. Was the application made by the University of Vir-
ginia on the ·standard form of application provided by the 
Commission t 
A. It was on the same form as the Byrd Airport, .Norfolk 
Airport or any other airport applied which is for an unre-
stricted airport license. 
Q. And are all airports subject. to bad weather conditions! 
A. Oh, absolutely. I have seen Byrd Airport when it 
looked like you would have to g·et a boat to get across. 
Q. ·what happens then? 
A. They simply don't use it. 
Q. They don 1t use it! 
page 143 r A. No, I have seen Washington-Hoover Airport 
in Washington with twelve inches of water on 
it. 
. RE.,CROSS EXAMINATION. 
M:r. Peyton: . 
Q. Did you not testify in the previous hearing regarding 
this airport that the total cost of preparing this airport as 
recommended was $836,644 on page 273 of your testimony f 
l\Ir. Chichester: I object to that question. 
Chairman Fletcher: That is proper if he is trying to im-
}Jeach the witness. Is that your purpose, Mr. Peyton Y 
· Mr. Peyton: Ye~. . 
Mr. Chichester : He has got to testify in this case to be im-
peached. 
Mr. Peyton: We can ask him as regards to the statement 
11~ ~ade to Tom, Dick or Harry. 
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Q. Did you not testify to that on page 273 of 
page 144 ~ your testi~ony ¥ Will you look at your testimony 
and see if you did not so testify t 
A. I testified, my words were-"I read the total". I was 
reading from a docmD:eilt which was presented by the Civil 
Aeronautics Authority. · · 
Q. This is this document here filed¥ 
A. I don't know whether it has been filed. 
Q. Will you look at this official paper just filed in the rec-
ord and see if those are not the figures I just asked you about 
and do not correspond with your reply? 
Mr. Chichester: May it please the Commission, I would 
like to make this objection. Mr. Peyton has announced that · 
this is for the purpose of impeachment. The foundation for 
impeachment is to ask the witness whether or not he has 
made a certain statement and if he does not distinctlv admit 
it, then you can resort to the prior inconsistent statement. 
Chairman E1letcher: Did not the witness state 
page 145 ~ he referred to a certain paper in his testimony! 
:Mr. Peyton: Yes, sir. 
Chairman Fletcher: Mr. Peyton asked him if that was 
the paper. 
Mr. Chichester: If it please the Commission, the witness 
has not denied making the statement he was asked if he had 
made; and until he denies it or admits it, the foundation is 
not laid for impeachment of the evidence, and the statement 
he is asked about has got to be inconsistent. 
Chairman Fletcher: He refers '' according to the state-
ment" and ~fr. Peyton says "What is the statemenU" 
Mr . .Chichester: But what is he impeaching? You have 
to have testimony by the witness whic.h you will contradict 
and I say he has not testified to anything as to the cost of 
that super airport. 
Chairman Fletcher: ,Vhat are you objecting 
page 146 ~ to 1 
Mr. Chichester: I am objecting to this line of 
testimony for impeachment when there is no definite founda-
tion laid for it. 
Chairman Fletcher: You object to ihe question as to, 
whether that is the paper? 
Mr. Chichester: I think that that is an indirect method 
of getting into the record the figures in regard to that super 
airport. 
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. Chairman Fletcher: He has out generaled you m that 
matter! 
Mr. Peyton: 
Q. Did you not state at this page of your testimony that the 
cost would be $836,644 ¥ 
Mr. Chichester: I think this attorney should state what 
statement in his testimony is being contradicted. 
page 147 ~ Mr. Bazile: We are contradicting his testimony 
on re-direct examination in which he said it wou]d 
not take very much to fix this airport up. 
1\fr. -Chichester: ·On this application, a different matter 
entirely. 
Mr. Peyton: Do I understand that you contend that an 
application made by about 600 people who were members of 
the University Club, isn't comparable to this application for 
which a permanent license to the University of Virginia is 
asked to be granted? 
Mr. Chichester: I don't think it is comparable at all. 
Mr. Peyton: I think it shows on the face of it that it would 
require a· better field than it did for the student field which 
was granted for six or eight months. 
Commissioner :Ozlin: As I understand, l\fr. 
page 148 ~ Steele testified in answer to a question by Mr. 
Martin that it would not cost a g-reat deal to put 
the field in shape to do the things asked for in this license~ 
and Mr. Peyton wants to ask him in cont!adiction of that 
if he did not testify in the other case that it would cost $836,-
644? 
Mr. Peyton: Yes. 
Chairman Fletcher: The Commission rules that that is 
proper cross examination. Proceed with the cross examina-
tion, Mr. Peyton. 
Mr. Peyton: 
Q. Did you not testify in the previous case on your previous 
Hxamination that it would GOSt $836,644 to put this field in 
condition for an airport? 
A. No, sir, I did not. 
Q. What did yon testify to 1 
Mr. Chichester: He has laid the foundation now. He is 
doing indirectly what the Commission has ruled 
page 149 ~ that he could not do directly. · 
Commissioner Hooker: Mr. Martin brought it 
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out. ·We had ruled it out when Mr. Martin in examing the 
witness brought it out. 
Mr. Chichester: They have a rig·ht to contradict him but-
Chairman Fletcher: You say this is a legislative proceed.:. 
ing· rather than a judicial proceeding, and the utmost latitude 
should be allowed. 
Mr. Chichester: I said administrative. 
Chairman Fletcher: Answer the question. 
A. May I qualify my position. During· the course of the 
hearing it was broug·ht out that the Civil Aeronautics Au-
thority had made a survey of this field for the purpose of 
recommending to Cong·ress the development of 
page 150 ~ the field, and it was also brought out that to make 
this airport (I don't recall the class) but to make 
it a super airport suitable for the taking off and landing of 
the larg·est transport airplanes, I did not testify tha.t it would 
cost $836,644, but I stated that the estimate of the Civil Aero-
nautics Authority showed that it would cost $836,644 for the 
purposes shown in that estimate. I also stated that it was 
not necessary to spend any money on the field for the pur-
pose of the application which was applied for at that time. 
I testified in this case that for the purposes as shown by the 
applicant in its application to build an airport of that nature 
as they do not intend to build a super airport as they are ask-
ing to build one landing strip 2,100 feet by 300 feet. They 
already have one runway 2,100x300 feet, which is amply suit-
able for the purposes they are asking to operate. 
Mr. Bazile: 
Q. ·what is that purpose? 
A. To have an airport which is safe for operation. 
Q. For student instruction? 
A. No, sir, it does not say anything about stu-
page 151 ~ dent training. We have airports here in Virginia 
on which the same thing has been done as on 
that one, the same kind of survey. The Byrd Airport under 
that survey is down for an expenditure of $500,000 or more. 
The Danville airport operating under the license from the 
Commission for the past ten years, is down for an expendi-
ture of three-quarters of a million dollars, and so is every 
airport in the State of Virginia down for an expenditure un-
der this survey. 
Q. Will you look at this paper and state where it is indi-
cated that it is to be a super airport? 
, 
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A. This was put in by Mr. Peyton and it was made in con-
nection with a survey by the C. A. A. 
Q. ·where does it point out on the paper that it was indi-
cated for a super airport Y 
A. Anyone looking at it would know that because ordinary 
airports do not have light f aoilitics, flood light facilities and 
paving. Anyone looking at that could tell. 
Q. Tell me just where on that paper that indicates that it 
was for a super airport? 
page 152 }- A. I have answered your question in the only 
way I know how. A.s an engineer and looking 
at these quantities it is evident that it is for a super air-
port. 
. Q. Is there anything to indicate that it is for a super air-
port? 
A. Yes, every figure on it indicates that it is for a super air-
port. 
Chairman Fletcher: There are no letters and figures on 
it to indicate a super airport, you simply draw your con-
clusions from the facts? 
A. That is correct. 
Mr. Peyton: 
Q. Does the figure for clearing and grubbing of $7,000 in-
dicate a super airport? 
A. I think it will. 
Q. Can you tell what portion indicates a super airport and 
ltow much in regard to the present airport? 
A. In the petition as filed there is no amount at the pres-
ent time contemplated for clearing and grubbing, no amount 
necessary. 
}Jage 153 ~ Q. In cuts and fills $323,633, how much of that 
is for a super airport 1 
A. Knowing the field as I know it, and knowing the amount 
of grading required, that is perfectly indicative that there 
arc large extensive improvements indicated by that for grad-
ing·. 
Q. ·what is the cost per cubic yard under the present grad-
ing plant 
A. I could not tell vou. 
Q. The finish of grading at $51,700, is that for a super afr-
porU 
A. I would say so. 
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Q. The rock excavation at $45,000, is that for a super air-
port¥ 
A. I would say so because under the present plan there 
is no rock excavation necessary. 
Q. Fencing $9,900.00 what about that T 
A. I don't know of any fencing contemplated at the pres-
ent time. I don't know of any necessary to carry out the 
plan the .University of Virginia is now proposing. 
Q. Entrance roads $27,000 how about that? 
page 154 ~ A. ·There is no necessity for an entrance road 
unless. you make it an airport ·suitable for air 
line transportation. 
Q. This proceeding does not contemplate .any entrance 
road for the automobiles that come down from the University 
to come on the field? . 
A. I drove all over the field. 
Q·. Can you drive an automobile over a field during four 
or five months of the year, three or four months at least, that 
has this much water on it, without getting stalled unless it 
has a road on iU 
A. There is a road on the property now in existence which 
goes to the tenant house which is about the center of the 
property. · 
Q. Then your idea is that all of this expense that the Gov-
ernment was talking about in connection with the field shown 
in the other application, which was merely for a student 
club, amounting· to $836,644, was purely money thrown away? 
A. No. 
Q. What do you mean T 
A. You introduced that estimate. I did not in-
page 155 ~ troduce it as having any bearing whatever on it. 
Q. What was the name of the Government rep-
resentative who testified? 
A. 1\fr. Glover. 
Q. Did not Mr. Glover refer to this f 
A. He did. 
Q. .And then when I called for it he said you had it and 
you would produce it? 
A. I don't recall. 
Q. Don't you recall that he said he did not have it and 
said you would produce itY 
A. I don't recall. · 
Q. What was Mr. Glover's idea of bringing in those figures 
if it did not have any reference_ to this airport? 
A. I could not tell what was in Mr. ·Glover's mind. 
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Q. The whole thing· as put in by you was just loss and un-
necessary expenditure on the part of the GovermnenU 
.A. I could not testify to that. The Government made the 
estimate. 
Chairman Fletcher: Is that the only time the 
page 156 ~ Government has made any unnecessary expe·ndi-
ture? 
Mr. Bazile: No. They have gotten in the habit of doing it 
too much. 
RE-DIRECT. 
Mr. Martin: 
Q. I understood you to say that the map filed with the ap-
plication is a correct survey or represents the correct picture 
of the sitef 
A. Yes, I had the map; in the field with me when I went 
over the field last Tuesday and I verified it. I did not put 
the compass on it and verify the bearings but it correctly 
represents the proposed runways as identified by stakes on 
the field. 
Mr. Martin: I was identifying the map for the record. 
Mr. Chichester: Without wtithdrawing my objection to 
the introduction of this statement, I proceed to ask him some 
questions since he has been examined in regard to it. 
Q. Will you state whether or not this estimate 
page 157 ~ shows on its face that it emanates from the Fed-
eral Government and that it is an estimate made 
under Federal authority f 
.A. It does. · 
Q .. State the lang·uage that indicates that. 
Chairman Fletcher: Does that appear on the face of the 
document in question? 
A. Yes, sir, so do all the other things. 
Chairman Fletcher: I thoug·ht we excluded that . 
.A. The form is headed '' Civil Aeronautics Authority, Na-
tional Airport Survey, Airport Extension Cost Estimate." 
Mr. Bazile: Now having read from it I ask that it be ad-
mitted. 
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Chairman Fletcher: I think you gentlemen are sparring 
on technicalities. 
Witness stood aside. 
page 158 ~ CAPT. ALLAN G. PERKINSON, 
a witness introduced on behalf of applicant, be-
ing first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By 'Mr. Martin: . 
Q. Will you state your name and occupation, please, sir? 
A. Allan C. Perkinson, airport engineer for the Division 
of Aeronautics, State. Corporation Commission. 
Q. Wha~ are your qualifications for that position? 
A. I am a graduate engineer of the Engineering School 
of V. M. I. 
Q. Whi~.t has bee~ your past experience? 
A. Assistant Engmeer of the City of Petersburg and em-
ployed by the Dupont Powder Company in its engineering 
department. 
Q. Were yon ever connected with the W. P. A.? 
A. I was supervisor of airports for W. P. A. in Virginia 
from 1934 to 1938. 
Q. Did you in performance of your dntie~ as 
pag·e 159 ~ part of the personnel of the State Corporation 
Commission make an examination of the proposed 
site as an airport? 
A. Yes, sir. 
Q. Will you state the result of your examination? What 
sort of examination you made, all about your examination 
and the safety of the airport? 
Chairman Fletcher : You have made an inspection of this 
airport? 
A. Both from the air and by automobile. 
Q. What is your opinion in regard to it? 
A. I consider the airport safe for operation. 
Q. As a result of your investigation you think this is a 
safe airport for commercial flying? 
A. I do, sir. 
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CROSS EXAMINATION. 
Mr. Bazile: . 
Q. Without anything being done to it for commercial fly-
ing Y I am not talking about student instruction? 
A. I consider that there is adequate area as outlined on 
this :field at the present time, and due to the fact that this 
area is within. the prevailing wind and is of snf-
page 160 ~ ficient length and width and is smooth and level, 
that that area does at the present time afford a 
safe area for operation. 
Q. Yon mean for student aviation or commercial operation? 
A. Under skilled supervision it is safe for student opera-
tion. · 
Q. You and I have no quarrel. 
A. I am making that stipulation as to student o.peration. 
It is safe for commercial operation and has been for a num-
ber of years. 
Q. For commercial operation for pay passenger planes and 
transport planes Y 
A. I am not talking about transport planes. 
Q. I am. Wl1en we talk about commercial planes we are 
talking· about transport planes 1 
A. That is commercial operation without the scope of 
transport planes, express planes. 
Q. In commercial operation I am asking you about passen-
ger planes, passenger transport planes and other planes? 
A. That is my definite of commercial. The 
page 161 ~ Commission's requirements for airport is 1,500 to 
2,500 ·feet, and such an area can be granted a 
commercial license. 
Q. That is for transport planes? 
A. I am saying commercial license. 
Q. But that is for transport planes f 
A. I am speaking of a commercial license. 
Chairman Fletcher: ,vhat is the difference between trans-
port planes and commercial planes f 
A. Commercial planes can be one plane with just one 
passenger. 
Q. But a transport plane and commercial plane are the 
same if they carry passengers for hire? 
A. Not as to th
0
e size of the plan or the field required for 
the operation. We have a field now that has only one run-
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way which does operate under a commercial license but a 
transport plane does not dare go in there. 
Q. Is that under a commercial license 1 
A. Yes, it has a commercial airport license. 
Mr. Bazile: 
-· Q. In order to get a commercial airport license 
page 162 ~ whtJJ kind of business does that airport do? 
A. That embraces student instruction, passen-
g·er hopping and charter service. · 
Q. But it would not embrace, according· to your judgment, 
transport planes or passenger carrying planes except those 
limited to one passenger Y 
A.. I did not say that. You asked me what a connnercial 
license embraces. 
Q. I did not ask you what it embraced, but what you thoug·ht 
it embraced Y 
A. My definition of a commercial airport license, or a com-
mercial operator, he can still be a commercial operator if a 
transport plane never dares get on the field. 
Q. You mean a man who operates his own planet 
A. No, there are plenty of one passenger capacity planes 
that can eng·age in commercial operations. 
Q. Now, as I understand your testimony, this field would 
not be suitable for transport planes Y 
A. You are talking about air liners 1 
Q. Yes, like they have at Byrd Field. 
A. In its present condition T 
Q. Yes, in its present condition. 
page 163 ~ A. AA to this field whether in its present con-
dition a transport could get in and out, I would 
not recommend it in its present condition for the big air 
liners, that is, in its present condition for regular use. 
Q. And in order to use it for transport planes there would 
have to be a lot of money spent on itf 
A. No. 
Q. It is hardly big enough for the operation of transport 
planes? 
A. You have the area there, adequate for transport planes 
to get in and out. 
Q. You think the field is suited for student instruction? 
A. I do. 
Chairman Fletcher: And you so testified at the last l1ear-
ingT 
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.A. Yes. 
Mr. Bazile: 
Q. And that is all the field is good for at the 
page 164 ~ present time? 
.A. I have not said that. 
Q. You have not denied itf 
.A·. I have stated that commercial operation could be en-
gaged in at the present time there and I interpreted my com-
mercial operation not necessarily meaning the air liners or 
transport planes. 
Q. And it is only suitable for use in dry weather, isn't iU 
A. It has been referred to that there were pools on the 
. field at the least hearing but at the time there were pools 
on the field operation was going on. You have 178 acres and 
a pool of water takes up a space about the size of this table. 
Mr. Chichester: 
Q. Do you know of any licensed commercial airports in 
Virginia on which the big transport planes or air liners would 
not land except in case of emergency? 
A. Yes, sir. 
Q. Which ones are they? 
A. I would sav the field at Parkslev on the 
page 165 ~ Eastern Shore is not of sufficient area for a trans-
port plane but commercial operation can be en-
joyed there. · 
Q. Any others tlmt would not accommodate tran.sport 
planes? Would the field at V. P. I. accommodate transport 
planes as a regular operation? 
A. No. 
Q. Would the one licensed at William & Mary accommodate 
transport planes? 
A. That is possible. 
. Chairman Fletcher : How ma.ny fields in Virginia would -
accommodate transport planes? 
A. Norfolk and Richmond would be the onlv two I would 
recommend, outside of Washington-Hoover. ·· 
R,E-CROSS EXAMINATION. 
Mr. Peyton: 
Q. How about Boswell's Tavern? 
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A. That is a one runway, that is between 1,800 and 2,000 
feet. It tapers down to about 1,700. 
Q. Isn't that maintained by the Government for an emer-
gency field t 
A. You mean the intermediate field owned by the Govern-
ment? 
page 166 }- Q. ;yes. 
A. That is in case of emergency landings but 
not for transport planes. _ 
Q. Does not the transport plane go over there T 
A. Yes. 
Q. Isn't it put there for that T 
A. In case of emergency. 
Q. That is not such a large field? 
A. Yes, it runs up to 3,000 feet or more. 
Witness stood aside. 
page 167 }- PROF. F. T. MORSE, 
being recalled, testified as follows : 
DIR,ECT EXAMINATION. 
By Mr. ].\fart.in: 
Q. In connection with the general operation of the Uni-
versity of Virginia, do you know wl1ether or not the Univer-
sity of Virginia's Hospital takes pay patients 1 
A. Yes, it does. 
Mr. Bazile: I object. 
Chairman Fletcher: Wait until he finishes his question. 
Mr. Martin: 
Q. Do you know whether the doctors employed by the Uni-
versity of Virgfoia are allowed to engage in private practice 
to any extent? 
A. Yes, they do. 
Q. This last question, Mr. Morse, I understood you to say 
this morning, I may have been mistaken, that the students 
that would be allowed to take this course would 
page 168 }- be restricted to engfoeering students T Did I m1-
derstand you correctly? 
A. If I said that I was in error because the students who 
are allowed to submit applications for this course may be 
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students from any department of the University.~ Engineer-
ing· students will be given priority. 
Q. I further understood you to say that, so far as it would 
not interfere with instructional activities, private planes 
whether engaged in commercial aviation or not, would be 
allowed to land on this airport t 
A. Yes, that is our present plan. 
Witness stood aside. 
pag·e 169 } Chairman Fletcher: Any further evidence Y 
Mr. Mart.in: None on our part. 
Mr. Bazile: I am going to move to strike the evidence of 
the petitioner he:re, and the basis for that motion is that the 
evidence shows that what they are really applying for is a 
license t.o operate a field for the instruction of students at 
the University of Virgfoia. That under Section 3775-1 of the 
Code this Commission is only authorized t.o license commer-
cial afr tlelds. That the purpose for which they wish to se-
cure a license is not for a commercial flying field, although 
tl1ey speak of it as such, but the test as to whether it is com-
morcial aviation is what you are going to do on that field. 
The evidence, so far as we have it from any reliable person 
on the field, is for the purpose of instructing students. They, 
therefore, need no license and this Commission 
}Jage 170 ~ is without jurisdiction to g·rant them a license. It 
is not necessarv for me to ref er the Court-
1\fr. Chichester: I objec·t to that. I want to hear his mo-
~: "TI stated. 
Cliairman Fletcher: He is stating· tl1e motion. 
Mr. Chichester: He is arg-uinA' tlie question. 
Chairman Fletcher: Mr. Bazile, ·will you state your mo-
tion so that Mr. Chichester will understand iU 
Mr. Bazile: I could not hope to statP. anything that would 
meet witl1 Mr. Chichm,tcr's approval. 
Our position is that. the CommiRsion has no inherent au-
thority and its authoritv is from the law, and the only au-
thoritv tlle Commh;;~ion haR is that found in Sec-
pag-e 171 } t.ion 3775-1 of the Code, and tlia.t section sa)ts: 
"It. shall be unlawful for an~.,. person. firm, corporation, 
city, county, or department of g·overnment to operate or con-
duct any airport or landing field for the landing or departure 
of any civil aircraft eng·aged in commercial aviation until a 
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permit the ref or shall be issued by the State Corporation 
Commission.'' 
Chairman Fletcher: That would imply that the City, 
County or Department of Government could secure a license 
for a commercial airport. 
Mr. Bazile: If. they are going to operate a commercial 
airport, but we submit that the evidence int.rodnced in this 
hearing shows the purpose for which this proposed airport is 
to be used and that is that it is to be operated for a student 
training course, and nothing else, and the ref ore they have 
not brought themselves within the provisions of Section 
3775-1, and the University, if it has the authority under its 
charter to operate an airport, can operate it 
page 172 ~ without a IicP.nse. 
Chairman Fletcher= Yon take the position that 
the University of Virginia does not require a license to op-
erate an airport for commercial flying! 
Mr. Bazile: No, sir, they have not shown that they will 
.operate for commercial flying. 
Chairman Fletcher: For student flyingf 
Mr. Bazile: The Commission has only authority: to license 
airports for commercial flying and, therefore, a license is 
not required if the University has the right to do so. 
There is another thing involved. I think this whole thing· 
is ultra vires of the charter of the University of Virginia, ancl 
we propose to try that out. 
,Chairman Fletcher : Don't you think you 
page 173 ~ should rfirst try to enlighten the Commission in 
regard to your views T 
Mr. Bazile : We think the first thing to be considered is-
does the Commission have any jurisdiction in the matterf 
And the next question is-has the University of Virginia any 
authority to operate an air field Y Certainly, if it has a right 
to operate an air field, it w~uld be limited to an instructional 
air field. It could not operate a commercial field under the 
provisions of its charter. 
ThP. UniverAity of Virginia was incorporated under Chap-
ter 19 of the Acts of 1819. 
Commissioner Ozlin: Had vou not better let the Commis-
sion dispose of your other qn.estion, the jurisdictional ques-
tion before you go into that 7 
Mr. Bazile : I suppose so. 
page 174 ~ Chairman Fletcher: You have made vour mo-
tiooY . 
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Mr. Bazile: Yes. 
Chairman Flet.cher: And you wish to present the motion 
and make your argument f 
Mr. Bazile : Yes. 
Mr. Chichester: I want the record to show exactly what 
the motion was so that we c~n make any counter motion or 
an37: objection we may desire. We want the issues clearly 
defined. 
Chairman Fletcher : He has made his motion, and is ready 
·to argue. I understand all the evidence has been presented. 
Mr. Bazile: If we are overruled on this motion, we would 
like to put some witnesses on to show a few mat-
page 175 ~ ters. · 
Chairman Fletcher : Suppose we take the mo-
tion under advisement. 
Mr. Chichester: It seems to me that Mr. Bazile· should 
now determine whether he is going· to make a motion to dis-
miss at this stage or put on his evidence. 
Chairman Fletcher : It does not make auv difference to 
you, does it l\fr. Bazile, whether you make the .. motion now or 
at the conclusion Y 
Mr. Bazile: No. I will put on my evidence now and make 
the motion at the conclusion of the evidence. 
page 176 ~ Note: The Commission recessed for five min-
utes at this point. · 
.REV. HENRY E. BATCHELLER, 
a witness introduced on his own behalf and other objectors, 
being first duly sworn, testified as follows: 
DIR,ECT EXAMINATION. 
Bv Mr. Bazile: 
· Q. You are Rev. Henry E·. Batcheller? 
A. Yes, sir. 
Q. Where do you live? 
A. I live nearest tl1e station called Shadwell at the place 
called "Shadwell", the last place of Thomas Jefferson that 
went out of the family and, therefore, retains the name '' Shad.:: 
well''. 
Q. How far is your place from this air field? 
A. I haYe never measured it, hut I would say about one 
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mile and a quarter perhaps at the most. I can see the middle 
of the pasture when the visibility is good. 
page 177 ~ Q. What is your connection with the property 
owners of that neighborhood? 
A. I was made the Chairman of the Rivanna Property 
Owners Association. 
Q. Will you tell the Commission what kind of neighbor-
hood it is around this proposed flying· field? 
A. The district is purely a residential area where some 
thoroughbred live stock and horses are raised. There is 
practically no farming. The district extends from the 
Rivanua River to Cismont and the homes almost entirely 
are owned by people who have retired from business, al-
thoug·h there are many other people, both white and colored 
in there. 
Chairman Fletcher: It is sort of a select section? 
A. No, a mixed section but a section that pays considerable 
taxes. 
Mr. Bazile: 
Q. Included in that section are such places as Monticello, 
Edge Hill, Cloverfield, Shadwell, Ashlawn and places of that 
type, isn't ·that true? 
A. Yes, 011 ly I don't know whether Monticello 
page 178 ~ an.d Ashlawn are included in the Rivanua Dis-
trict. · 
Q. They are in the close vicinity of t.h1s airport¥ 
A. Thev a re in the close vicinity and from Monticello you 
can see Hie field as it is now. · · 
Q. Are you able to sny whether or not this section is the 
most historic section of Albemarle Countv? 
A. I am not in posit.ion to say that it is the most historic 
because I am thinking of Mt. Vernon. 
Q. I say of Albemarle County. 
A. I was talking about Madison and Monroe. 
Chairman Fletcher: Where does Madison come in? 
Mr. Bazile: Thev had homes in the territorv. 
Chairman Fletcher: Monroe lrnd law offices ··au over the 
State-one in Fredericksburg and they have a shrine there 
now. 
Mr. Bazile: I presume so. 
H. F. Batcheller, et al., v. Commonwealth. 93 
Rev. HenrJJ E. Batcheller. 
Q. When this was first started what did the 
page 179 } residents do about it 1 
A. When I came back from my vacation I found 
the neighborhood in considerable agitation about the pro-
posed flying field and we had a meeting at which most of the 
people were present and they, with a good deal of feeling, 
passed a resolution and signed a petition in duplicate asking 
that the license be not granted. 
Q. Now can you tell the Commission some of the reasons 
advanced against' the granting of' the license Y 
Chairman Fletcher : You mean present or past t 
Mr. Bazile: 
Q. "'What are the present objections to the granting of this 
license? 
:M:r. Martin: If the Commission please, I submit that Dr. 
Batcheller can testify as to his own objections but that is 
all. 
Mr. Bazile: I am not asking him to repeat any conversa-
tions. I am asking what are the objections. 
page 180} A. What are you asking? I am a little con-
fused. 
Q. ·what are the objections to the granting of the present 
license f 
A. "'\Ve have no fire protection. 
Chairman Fletcher: No whaU 
A. No fire protection. 
Q. You lmve the same fire protection as. every other 
County? 
A. No. 
Q. Don't you have fire wardens? 
A. No, sir. 
Q. Don't you have signs posted "In case of fire notify 
the fire warden'' 1 
A. I would have to telephone to Charlottesville to the Fire 
Department and they can bring out chemicals but that is 
all. 
Q. Proceed. 
A. Then the noise. I have stayed in cities where there 
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was the noise of transportation, automobiles and trucks and 
things of that kind, and in our country district we have no 
such noise but the small plane makes more con-
page 181 ~ fusion in our wooded hills than the traffic in the 
city. 
Q. In other words, in order to avoid noise, you want to 
live in the city and not in the country! 
A. It is more the noise in the air, Judge. Most of us are 
people who have retired for one reason or another, some-
times age and sometimes ill health, and we thought the State 
of Virginia _was g·iving us security and our assets would be 
secure, and if things of this sort are permitted, we do not 
feel that our assets are secure in the State with the location 
of this airport: 
Q. I remember a story about somebody leaving the city in 
order to get rest and the next morning they heard the bleat-
ing of the sheep and the lowing of the cows and decided to go 
back to the city. 
A. I can understand that, sir, but at least the rooster that 
crows beneath my window would not cause depredation on 
my farm if it were to crash, and the proximity of this airport 
requires that those planes fly over the homes in that com-
munity and they do not get much of an altitude 
page 182 ~ when they·fly over those homes in that community 
and that is the sound that is objectionable. 
Mr. Bazile: 
Q. I understood the property owners in the vicinity of this 
airport ha.d a meeting prior to the hearing in the student 
application and adopted some resolutions addressed to the 
State Corporation Commission T 
A. Yes. 
Q. Do you have that petition Y 
A. That original petition is still in the possession of the 
State Corporation Commission, but I have a duplicate. Un-
fortunately, many people signed one of these petitions and 
did not sign the copy and vice versa. 
Q. Have there been any objections on the part of the prop-
erty owners on this airport since the University of Virginia 
applied for the license T 
A. Yes, there has been a. meeting at which there was a 
letter addressed t.o the State Corporation Commission whfoh 
I bold in my hand. 
Q. wm ·you read that letter to the Commission t 
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Chairman Fletcher: What is the date of this Y 
A. October 18th; 1939. 
''To the State Corporation Commission of the Commonwealth 
of Virginia. 
'' At a called meeting of the Riva:nna Property Owners As-
sociation, held at ''Clover.fields'', October 18th, the members 
considered the application of the "Rector and Visitors of the 
University of Virginia to establish, maintain, operate and 
conduct an airport or landing field on the lands known as 
the W. D. Haden •F'arm, approximately two miles Southwest 
of Shadwell''. 
'' The members voted, unanimously, to reaffirm their op-
position to this project in aviation, as set forth in our origi. 
nal petition addressed to the State Corporation Commission 
of Virginia, when we were opposing the granting of the li-
cense to the University of Virginia Aviation Club (an un-
incorporated Body) ; and the members, by vote, directed 
the Officers of the said Association to respectfully ask that 
the same petition be submitted to the State Oor-
page 184 ~ poration Commission at the hearing to be held 
October 20, 1939, as the' terms of the petition 
state our objections to the present application ns well as to 
the former application made in the name of the Students' 
Club. 
''None of these signatures was secured under any sort 
of pressure or personal influence, whatsoever; and the terms 
of the petition represent the united and sustained sentiments 
of each and every sig·ner. 
"(Signed) 
Chairman: 
HENRY ERVING BATCHELLER. 
' Vice Chairman: · 
HENRY S. CUNNINGHAM, per M. C. 
Secretary: 
,JANIE TERRILL 
Treasurer: 
HILARY H. ROYALL'' 
Mr. Bazile: I ask that you file the same. 
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Mr. :Martin: I object to the petition being received. 
Chairman Fletcher: What harm coul~ it pos-
page 185 ~ sibly do1 
Mr. Martin: It is directed to the other hear-
ing. The petition filed in the former case is incorporated 
in this case. 
Chairman Fletcher : Bv · reference. 
Mr. Martin: No, tbe "'actual petition in connection with 
another hearing, a different kind of license, and I object to 
its introduction. 
Mr. Bazile: Those people have filed with the Commission 
their objections at a previous hearing, and they now say to 
the Commission about' this matter that they object equally to 
the same, and they incorporate their objections by record. 
]\fr. Martin : It is not even shown that the same people 
were at the meeting. 
page 186, ~ Chairman Fletcher: It may be filed as a peti-
tion of intervention. It is received for what it 
is worth according to what Judge Holt said in 152 Virginia, 
and may be so filed. ( See Exhibit 4.) 
Witness stood aside. 
page 187 ~ H. H. ROYALL, 
a witness introduced on behalf of himself and 
other objectors, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Bazile: 
Q. Captain Royall, wlrnre do you live? 
A. I live nbout. 1.7 miles from Shadwell bv road. 
Q. How far is your place from this propo0secl air field site? 
A. I would say my re~idence is probably about one mile 
air line, that is, from the confine~ of the field as shown by 
this chart. · 
Q. Do you have any other houses closer to the field? 
A. I have one tenant house closer to the field and the other 
tenant house, I am sure, is closer to the same than my house. 
In other words, I think both of them a re. I know one is. 
Q. What kind of houses are they? 
A. Thev are residences of four or five rooms 
page 188 ~ concrete mostly, concrete foundation. 
Q. Tbey are not lmildings that would he 
termed "sl1acks" ordinarily? 
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A. I would not. I don't know what others might do. 
Chairman Flecther: That is a comparative term. 
''Shacks'' used in the terms of the country would be differ-
ent from ''shacks" as used in the City of Richmond! 
A. I suppose so. 
Mr. Bazile: 
Q. You are opposed to the Commission granting a license 
for this airport? 
A. Absolutely, violently opposed to it. 
Q. State your reasons for this opposition? 
A. In the first place, there is some danger if an airplane 
flies over my house and falls on it and wrecks it, unless fire 
breaks out, I can't get my insurance which I am paying for. 
I have fire insurance, but I could not get it unless fire broke 
out. Of course I might get it from a responsible party who 
happened to have insurance on these planes. 
page 189 } Q. The University of Virginia would not be 
subject to a suit? 
Mr. Martin : Is that a question? 
Mr. Bazile: No. · 
A. The second reason is it is a nuisance. I had enough 
flying· over my house la st smnmer by the students after the 
temporary permit was g-ranted, and they were supposed not 
to fly less than :five hundred feet-
Q. From where? 
A. Five hundred feet above the· ground. I know they flew 
less than that. I complained to the Commission two or three 
times and they kept on doing it. Maybe one day they would 
fly a little higher a.nd then they would come right on down. 
They are a. nuisance. We do have commercial airplanes but 
they do fly 2,000 or 3,000 feet above UR so they don't bother 
you but they were flying down so low that they look as if 
they would l1it my electric line and they seem to take a de-
liµ;ht in flying- to my place and see how much they 
page 190 ~ could fly over my place. That is the way it looked 
to me, and then it will decrease the value of my 
property if I want to se1I it and I will probably have to sell 
it if this airport comes there. It certainly will be a nuisance. 
I don't want to live right around an airport. When I retired 
I came to this pla.ce where l thought I could be quiet and and 
liave :i home premeditatively, wanted to get out of the City 
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and wanted to get to a country home and have now come to 
this. I would say it is as much a nuisance as a city allowing 
a gas factory to establish itself in a residential section, and 
those are my reasons. 
Q. How much land do you have in your farm f 
A. About 318 acres. 
Q. And how much of an investment do you have in that 
property Y -: 
A. I would say in all, what I have put on the place, prob-
ably $18,000 to $20,000. 
Q. Do you have neighbors who are also situated as you 
are in this general neighborhood 7 
page 191 ~ A. Oh yes; well, yes. 
Q. What is the character of the farms in that 
neighborhood 7 
A. This is a residential neighborhood. Hundreds of thou-
sands of dollars are spent on these planes.· Our homes, I am 
not talking about the farms, etc., because if I had invested 
in a farm ~md not a home, it would probably not make so much 
di:ff erence. 
Q. Can you say whether most of these fine farms around 
this neighborhood are homes or no~ Y 
.A. They are homes. 
Q. And will you give the Commission a brief description of 
the homesf 
A. There is Mr. Chick who bought Pantops. 
Chairman Fletcher: Is that upper Pan tops? 
A. It is the old Pantops where the school was. 
Q. I saw a sig·n the other day on the road which read "Up-
per Pantops-tourists ". 
A. That is on the other side of the road. This is on the 
lend side of the road going to 'Charlottesville. There is ~dge-
hill, Cloverfi.eld and Mrs. 1Chipley's place, and 
page 192 ~ the places around Keswick, Mrs. Hall and tbe 
Hydes. 
Mr. Bazile : . 
Q. And the Robinson's plaGe at Keswick "La ,Fouch''? 
A. I don't know that place. I stated the Hyde place, I be-
lieve. 
Q. The Magruder place. 
A. That h~ right ac.ross tl1e river. 
Q. The Boocock place 1 
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A. The Boocock and Halls are down in there. I can't men-
tion all of the~ but there are probably thirty or forty people. 
Chairman Fletcher : Which are they names or locations 1 
Mr. Bazile: They are locations. 
Chairman ·F1etcher: We don't know names. 
Mr. Bazile: 
Q. Are these places located in the same direc-
page 193 ~ tion as this field 1 
A. Yes, Mrs. Chipley's and mine are the closest. 
Q. How far is Edgehill from this place? 
A. About the same distance as Dr. Batcheller, about one 
mile. It is the other side of Shadwell, say two miles. 
Q. Just approximately? 
A. About two miles or one and a half miles. 
Q. How far is Pan Tops from this place? 
A. Probably about three miles. 
Q. How far is Cloverficld? 
A. Four or five miles. :Magruder's is probably about a 
half mile rig·ht across the river. 
Witness stood aside. 
page 194 ~ LOIS W. ROYALL. 
a witness introduced on behalf of objectors, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Bazile: 
Q. I live at our home ".A.ubitrn, Hills" right in the district 
where this airport is proposed. 
Q. How close is your house to the airport! 
A. The house is about one mile, straight. mile, but the gate 
entrance is somew·bat nearer. 
Q. Mrs. Royall, were you at' your home during the time 
this field was operated by these students? 
A. I was. 
Q. Will you tell the Commission what resulted from these 
operations T 
A. It was very disagTeeable, much worse than I had antici-
pated because I would not think they would fly as low or as 
constantly. I was afraid the field was so situated that they 
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could not help it but I think we were the object 
page 195 } of every plane flying over it. I understand they 
went up for seven minutes' flying· and every turn 
was made from our dwelling house, and I could see the trees 
wave as they were flying. 
Chairman Fletcher: Do vou think that was intentional or 
accidental? w 
A. I don't know. We went down to the field and com-
plained about it. I had a cook who lived there and she told· 
me that Dr. Haden had asked them not to fly so low. 
Witness stood aside. 
page 196} Mr. Bazile: We have some other witnesses 
whose evidence would be the same type, and we 
will, therefore not call any other evidence. 
Chairman Fletcher: That rests with you. 
Mr. Bazile: We will rest at this point and I now renew 
my motion to dismiss this proceeding for lack of jurisdic-
tion on the part of the Commission, and if the Commission · 
will permit me to do so, I will proceed to argue the question. 
We start out with the proposition which needs the citation 
of no authority tha.t. the Commission has no inherent jurisdic-
tion, and the jurisdiction is by the Constitution and by stat-
ute. 
Chairman Fletcher: We know that the only jurisdiction 
we have is by the Constitution and by the statutes. 
Mr. Bazile: The only jurisdiction in this case 
page 197 } comes from Section 3775-1. There is nothing in 
the Constitution. The Constitution was adopted 
before there were airplanes and this law was passed pursu-· 
ant to the police power vested in the Commonwealth, and that 
section says : 
"It shall be unlawful for any person, firm, corporation, 
city, county, or department of government to operate or con-
duct any airport or landing field for the landing or departure 
of anv civil aircraft engaged in commercial aviation until a 
permit therefor shall be issued by the State Corporation Com-
mission.'' 
Now the General Assembly in the earlier part of this Act 
says in Section 3775-A, defining '' civil aircraft'': 
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'' 'Civil aircraft' means any aircraft other than public air-
craft.'' 
but they left the words '' commercial aviation'' undefined. 
Therefore, the test as to what is meant by ''commercial avia-
tion'' depends on the ordinary meaning found in 
page 198 } the dictionary and leg·al definitions expressed 
by the courts. So far as I have been able to find 
there iF1 no definition given by the courts-
Chairman Fletcher: There is a definition given in Web-
ster's as I recall. 
Mr. Bazile: Yes, and there is a de·finition in 12 Corpus 
Juris, which comes from the dictionary, which states: 
"Pertaining or relating to commerce or t.rade of the na-
ture of commerce relating to buying, s~lling and exchange in 
the g·eneral sales or traffic of markets.'' 
and the words "commercial venture" are thus defined: 
"Wherever capital is to be la.id out on any work and a 
risk run of JJrofit or loss, it. is a commercial venture.'' 
Chairman Fletcher : The word ''commerce'' 
11age 199 } as defined by the Interstate Commerce Commis-
sion, has been stretched to every imaginable thing 
possible. 
Mr. Bazile: Yes, that is true, but it has not been applied 
to instruction. The word ''commerce,-, has not been stretched 
that fa.r bv the Interstate Commerce Commission .. · 
The Court of Appeals has defined a '' commercial railroad" 
in the case of McClintoclc v. Richlands Corporation, 162 Va. 
11· 1, as fo1lows: 
'' On the other hand, it is equally well settled that the op-
eration of a commercial railroad, by·which is meant a railroad 
which is not a mere local facility, but. one which collects freight 
and passengers from remote points and carries persons and 
1woperty through the streets of a. city, which would not other-
wise be there transported." 
The New York Supreme Court had a very interesting case 
which is strikin~;ly applicable to this ease, in the case of 
Zabriskie v. State Tax Commission. 
Zabriskie owned one of these Ford station 
page 200} wagons and the New York law provided a tax of 
ten dollars upon commercial vehicles and a tax 
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of six dollars and some cents against private vehicles. It 
was contended in the case that a station wagaon was a ''com-
mercial vehicle,., because the seats could be removed and 
they could then haul things in it. The Court said that was 
true but the mere fact that the man took the seats out of 
the station wagon and bought groceries for his own use and 
brought them home, did not mean that it was a commercial 
vehicle. T4at-a station wagon, e~en though it hauled gro-
ceries, was a private conveyance that should be taxed at the 
rate of six dollars and some cents and not a commercial ve-
hicle that should be taxed at ten dollars. The Court said that 
the test was not in the construction of the vehicle, but in th~ 
use made of the vehiele, and the Court said at page 627: 
· page 201 ~ '' The question presented is whether the peti-
tioners are to pay the fee appropriate to a pri-
vate car, which amounts to $7.63, or that for an auto truck 
or light delivery car, which is $10.00. The question is of im-
portance to the many owners of these cars in the state, as 
well as a serious question to the tax commission. This is a 
test case. 
''The defendants c.Iaim that, inasmuch as the car in question 
is so constructed as to be adaptable, by the removal of the 
rear of its two seats, for general transportation of goods, 
. it therefore falls within the classification of paragraph 6-a 
of section 282 of 'motor vehicles constructed or specifically 
equipped for the transportation of goods, wares and mer-
chandise, commonly known as auto trucks or light delivery 
cars,', etc. Petitioners urge that the use, as before described, 
of their car is not that of an auto truck or light 
page 202 ~ delivery wagon, ·and that a car so used is not 
'commonlv lmown' as such. The Attornev Gen-
eral in 1919 rendered an opinion upon the section then in 
force, in which he held that in order to require commercial 
registration: (1) A car must be one constructed especially 
or equipped for the transportation of goods, wares and mer-
chandise; (2) or be used for such purposes; and (3) com-
monly known as an auto truck. The opinion proceeded to 
illustrate the difference recog·nized in other parts of the stat-
ute between owner's personal use and a g·enerally commercial 
use saying that: 
'The householder w·ho takes home a ham and a box of soap 
in his automobile, for consumption in his house, is not 'trans-
porting goods, wares and me1:chandise' * * * any more than 
a street car becomes a freight car by reason of the fact that 
it carries a school-girl with a box of candy.' 
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page 203 ~ '' But evidently the tax commissioners desired 
to seek a further clarification to cover this criti-
cism of the section in question, and in the next legislative 
session the act was amended in its present form by the omis-
sion of the phrase ref erring to the use, and it is argued that 
this was a direct expression of legislative intent that the con-
-struction was to be the controlling factor, so that, if a car was 
so constructed that it might be adapted to the transportation 
of goods, etc., it must pay the truck license. It is, of course, 
the rule that an amendment 'at the heels' of a judicial or 
administrative construction, e'!incing· an intent to correct or 
override that construction, is entitled to great weight. If 
so, it seems to me the amendment fell short of carrying out 
the purpose. 
"It is a familiar sight in the summertime to observ~ in 
every town the matinal visits of the painstaking housekeeper 
to the provision shops and to the railroad depots, being con-
veyed to and fro by automobiles or motor-trucks 
page 204 ~ of various kinds. The vehicles are frequently 
filled to overflowing with packages, bundles, bags, 
and occasionally trucks or handbags in transit to their resi-
dences. The use does not make these vehicles 'commercial'. 
They are still being used as a convenience for their owners, 
not for hire. The objects have not the character of freight 
for which a tariff is presumed. It is a personal use and the· 
element of g·ain to the owner by reason of his service to, 
and the use of his motor vehicle by, others, is eliminated. The 
test is the character of the use of the vehicle taken into con-
sidera tiou with the form of the car. A car .such as i8 here 
discussed in the instant case and which was registered un-
der the provisions of the Highway Law, Section 282-, sub-· 
division 6, if purchased from the owner by a tradesman and 
put to corrunercial uses, would then be required to be regis-
tered under sub-division 6-a, and for failure to secure that 
new registration upon its change from a private to a com-
mercial use, the new owner would be liable to the 
page 205 ~ penalty provided in the article, namely, for the 
com.mission of a misdemeanor. 
'' The question is an important one both to owners and to 
the state authorities and should be most carefully considered 
from every ang·le. I therefore grant the application for the 
peremptory mandamus order." 
Now there the Court said the license to be enforc.ecl de-
pended on the word ''commercial'', and they said, altboug·h 
~ this truck was equipped so that it could be turned into a 
commercial truck, as long· as it was subject to private use it 
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was not subject to the tax, but when the owner sold it to a 
tradesman it then became a '' commercial vehicle''. 
Chairman Fletcher : Do you make a distinction between 
a commercial vehicle and commercial aircraft T 
Mr. Bazile: No. I don't think there is any difference. I 
think the comniercial aircraft is an aircraft operated for hire 
for the transportation of passengers or for goods. 
page 206 ~ I don't ~hink student instruction could possibly be 
construed to be commercial aviation in any sense 
of the word. 
In the second place, I don't think the University of Vir-
ginia under its charter can engage in commercial aviation. 
It can possibly engag·e in student instruction aviation but 
I am under the impression that under its Thomas Jefferson 
charter, it cannot even do that. I don't think Thomas Jef-
ferson ever intended that it should be turned into a semi-
military school. 
Commissioner Ozlin: You don't believe that the Univer-
sity of Virginia has a right to eng·age in commercial avia-
tion? 
Mr. Bazile: No, sir. 
Commissioner Ozlin: Then it follows that it cannot hold a 
license for a commercial airport? • 
Mr. Bazile: Yes, sir, if Your Honors please. I 
"pag·e 207 ~ don't think that the Commission has been given 
the jurisdiction by the statute to license airports 
other than commerc.ial airports. That is the test of the juris-
diction. 
Commissioner Ozlin: That is grant.eel. 
J\fr. Bazile: In order to obtain a license for a conunereial 
airport the party who applies for it must show to the Com-
mission that he proposes to operate a commercial airport 
and can lawfullv do so. 
Chairman Fletcher: I want to ask you a question there. 
You take the University of Virginia which operates a hos-
pital and that hospital to all intents and purposes is just as 
much a commercial operation as St. Lukes here, isn't it t 
Mr. Bazile: I don ''t think it is in the same category as St. 
Luke~ nr any other hospital. The University of Virginia 
.operates a medical school. It has to have a labora-
page 208 ~ tory for the students of that school. The labora-
tory of a medical school is a hospital. The hos-
pital is operated as an adjunct to the medical school of the 
University of Virginia. I ·aon 't think that it is at all com-
pal'ahle with what is proposed here. If the University of 
Virgfoia has the authority to operate a medical school, I think 
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a necessary incident is the operation of a hospital m con-
junction therewith. 
Chairman Fletcher: ·which is a commercial operation. If 
you go there you have to put up a check for the first week. 
If you stay there two days they return you the balance and 
if you stay there a month they charge you so much. 
Mr. Bazile: But I think if you will examine into it you 
will find that it does not operate as a money-making insti-
tution. It is always operated at a loss and demands more 
money. 
Chaim1an Fletcher: I don't doubt that the 
page 209 r University of Virginia wants more money but 
, did you ever know of an institution that did not? 
]Jven the State Corporation Commission wants more money 
every year. 
Mr. Bazile: The Corporation Commission produces a great 
deal of money. A great deal of money comes in through this 
office. · 
Chairman Fletcher: And even the Attorney General's of-
fice wants more money. 
Mr. Bazile: The charter of the University of Virginia pro-
vides: 
"In the said university shall be taught the Latin, Greek 
and Hebrew languages, F't'ench, Spanish, Italian, German and 
Ang-lo-Saxon, the different branches of mathematics, pure 
and physical-natural philosophy the principles of agricul-
ture, chemistry, mineralogy, including geology, botany, 
zoology, anatomy, medicine, civil government, po-
page 210 ~ litical economy, the law of nature and nations, 
municipal law, history, ideology, general g-ram-
mar, ethics, rhetorick, and belles lettres; which branches of 
science shall be so distributed, and under so many professors, 
not exceeding ten, as the visitors shall think proper and ex-
pedient.'' 
Chairman Fletcher: The University of Virginia has gotten 
away from that. I can remember when you could not get 
your l\Iaster's degree unless you took Greek but now you do 
not have to take it.. 
Mr. Bazile: That is true that a number of the provisions 
have been changed but I submit when you examine the char-
ter of the University and the writings of Thomas Jefferson, 
vou will find that Thomas Jefferson never had in mind that 
the University of Virginia should be turned into a military 
establishment. 
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-Of course aviation is an important branch but I think a 
very much overrated branch of military science .. 
page 211 ~ You .can tell that I was an Infantryman and not 
an aviator. I speak from experience in the last 
war. Aviation was certainly very much overrated but it is 
an important branch of military science which is largely tak-
ing the place of calvary. · 
Chairman Fletcher : If you had been on one of those 
British ships that have been sunk you would not think avia-
tion has been so much overrated, would you T 
Mr. Bazile: It remains to be seen whether they are sink-
ing ships with airplanes. My experience is that they are a 
great deal overrated. "\Ve would run them off with light fire 
but all of this is a little foreign to the discussion here. 
It is a branch of military science and I don't think J effersou 
ever intended or the charter ever contemplated that the Uni-
versity of Virginia would be a military institution. I think 
it would make Jefferson turn over in his grave if he knew 
the Institution which he had organized for the in-
page 212 ~ struction of students in the branches of science, 
with the view of broadening the fields of science, 
now had a branch of it which was conducted as a military 
institution, and I think it is unquestionably ultra vires for 
the University of Virginia to attempt to operate an airport, 
and I am very much inclined to think it is itltra vires for it 
to operate a military school as one of its departments. 
I submit that they have not brought themselves under the 
terms of that statute. They have not shown that what they 
propose to do is eng·age in commercial aviation. ·what they 
propose to do is instructional aviation., and I submit that 
the Commission should refuse to grant the permit and dis-
miss the petition. 
page 213 ~ Mr. !fartin: On the motion by Mr. Bazile that 
the petition be dismissed for lack of jurisdiction 
by this Commission, I wish to state-but first, in regard to 
any ultra vires act which the University might or might not 
commit, the University takes the position and the office of 
the Attorney General takes the position that the licens(! which 
this Commission shall g-rant to the powers of the University 
does not add anything to the powers of the University and 
does not authorize the University to do anything it cannot 
legally do, nor does it take anythiug away from the powers 
of the University. That is, if they cannot operate an ah·port, 
the fact that this Commission may g-rant them a limmse to 
operate an airport, does not mean that it can be done, and 
if it cannot be done under its charter it can be stopped. 
In other words, the University is asking for this permit 
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and we think it can legally do the thing·s we are 
page 214 ~ asking to do, and if we cannot do them, this per-
mit will not authorize us to do it unless we can do 
it by the charter. 
Now I want to draw your attention to the fact that they 
have stated that the Commission has no authority to grant 
a license to the University of Virginia to operate a commer-
cial airport. They are not asking for the operation of a com-
mercial airport. They are asking for a permit to operate an 
airport on which may take place the landing· and departure 
of. any civil aircraft engaged in commercial operation. The 
testimony shows that the University of Virginia owns no air-
planes, and this petition is for the University to operate an 
airport on which airplanes eng·aged in commercial aviation 
may land and from which they may depart. 
Now the real purpose of the statute, I submit, in requir-
ing· a permit is for the protection of the public g·enerally. This 
is a hazardous enterprise. It must be safe, not only for the 
. pilots, but for the public generally. It is a hazard-
page 215 ~ ous enterprise, and ,it was the purpose of the 
Legislature where it says '' any person, firm, cor-
poration" ( and I call attention to the fact that the University 
of Virginia is a public corporation) 
Chairman Fletcher : It was so decided in 97 Va. 
J\fr. Martin: "city, county, or department of government", 
and it is unquestionable true where any department of gov-
ernment may operate, the airport, it does not make any dif-
ference what the purpose may be for which this license is 
asked to operate that airport, it was the purpose of the Leg-
islature to put that airport under the supervision · of per-
sons skilled in supervising airports, that is, the State Cor· 
poration Commission which has established its aeronautic~ 
division, and the statute is for the public and is construed in 
favor of the public and should be construed to any corpora-
tion, public or private or any department of government. 
The Legislature has said whether you have any right to do 
it or not, if you engage in this, we want you to do it under 
the supervision of the authority we have set up 
page 216 ~ to supervise it for the protection of the public 
as a whole. 
Let's look at this question. '·' Aircraft eng·a~ed in commer-
cial aviation "-I direct Your Honors' attention to the fact 
tlmt the University of Virginia is operating no aircraft. The 
undisputed evidence is, and it was undisputed, that a man 
engaged in operating airplanes for compensation will be con-
tracted with to give this instruction. 
The undisputed evidence is that the University of Virg'inia, 
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insofar as its facilities will permit and it does not interfere 
with its instructional activities. (this was the last question I 
asked Professor Morse) will let any aircraft, whether en-
gag·ed in commercial operation or otherwise, land on that 
field. It is public property. It is property of the State in 
the name of the University of Virginia. Why should the 
public not be allowed to use it 1 
Commissioner Ozlin: Do you think if the Ii-
page 217 ~ cense is granted they should charge for that 
service¥ 
Mr. :Martin: If that can be legally charged for. The Uni-
versity Hospital charges for their service and if they are en-
abled to get a better man or improve the field., or if this will 
enable them to get a better operation, that is the reason they 
charge at the hospital, and the University will do that if it 
legally may be done, but I think whether or not, and I am 
devoting my discussion to what ]\fr. Franke or someone in 
his place will be doing·, whether or not the Commission might 
consider what the statute means is that the University may 
engage in commercial aviation, the words '' civil aircraft en-
gaged in commercial aviation'' should be construed as de-
scriptive of the kind of aviation at airports, that the State 
wants to supervise such, as at Byrd Airport, that the super-
vision should be exercised by this trained body, and that these 
words are merely descriptive of what would be 
page 218 ~ commerciaLaviation if it were engaged in at some 
private airport, but I think you might wen rest 
there. This gentleman, whoever he may be, is paid a sum 
graduated by the number of students. He is not paid a sal-
ary. He is paid a sum for operating bis planes. If he is not 
engaged in commercial aviation, if this man who is risking 
his money in buying airplanM, if he is not engaged in com-
mercial aviation, I can't see what it is. 
Commissioner Hooker: Would that operation not be simi-
lar to a for-hire man, a man with an automobile truck wl10 
hired it out¥ 
Mr. }fartin: I would say so, so far as the testimony goes. 
:M:r. Morse stated that this man mig·ht be allowed to instruct 
other people, some citizens of Charlottesville if it did not 
interfere with student instruction. If a man pays him $25.00 
a day to teach him l1ow to become a pilot, to say he is not 
engaged in commercial aviation, would be absurd. 
pag·e 219 ~ Chairman Fletcher: You take the position that 
the University of Virginia has the right to es-
tablish a school of aviation? 
.Mr. Martin: Yes. 
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Chairman Fletcher: And in order to project that school 
it has to have an airport? 
Mr. Martin: Yes. 
Chairman Fletcher: Just as you hav:e to have a hospital 
in the school of medicine? 
Mr. Martin: Yes. 
Chairman Fletcher: And the ref ore it has to have air-
planes? 
Mr. Martin: Yes. 
page 220 r Chairman Fletcher: And has to have labor? 
]\fr. Martin: Yes, and that it is no more ultra 
vires than to have a dissecting hall in connection with its 
medical school. 
Chairman Fletcher: There is no doubt that the U niver-
sity of Virginia has a right to acquire a dissecting hall. 
Mr. Martin: .No, but if Your Honors will remember that 
Dean Rodman and Professor Morse ,absolutely tied this up 
with the course of aeronautics iri the Department of En-
gineering· and it is a field laboratory in which they are to be-
come more efficient in see what makes the watch aetually run, 
but there is nothing unusual about that. I can't give Your 
Honors reference to the case right now but you are thoroughly 
familiar with it, for example, the Supreme Court of the 
United States in the Baltimore Shipbuilding and 
pag·e 221 ~ Dry Dock case held that an independent contrac-
tor (that is what Mr. Franke is) held that an 
independent contractor employed by the United .States might 
be taxed by the State even thoug·ll he was an employee of 
the United States. vVe have a much stronger case than the 
Baltimore case, and we have the police power conveyed upon 
this Commission to supervise these activities. We happened 
to have a Virginia case in which I represented the State, which 
went to the Court of Appeals some years ago, where there was 
a contractor engag·ed in putting up a postoffice building for 
the United States Government and the State imposed a license 
tax on it. The Supreme Court upheld the license tax. 
Chairman Fletcher: That was where he was using the 
streets of the city? 
l.\fr. Martin: That point was conceded by counsel. The 
fundamental point was that he had cross over in the streets--
·Chairman Fletcher: You are not prepared to 
pag·e 222 ~ state whether a contract engaged in doing work 
in the- postoffice should comply with the laws in 
rep;ard to foreig·n corporations? 
Mr. Martin: I wish I were prepared to say so. Our stat-
utes are changing so fast we would ,get into some trouble if ' 
we tried to do so. 
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I submit that this evidence shows the need for the airport 
there coupled up with the instructional activities of the school. 
The University of_ Virginia is not asking for the right of 
engaging in commercial activities but asking for an airport 
and do what it ~ay- be permitted to do and these planes that 
will be operated will_ be engaged in commercial aviation and 
come squarely in the teeth of the statute, and I submit the 
Commission has jurisdiction. 
Chairman Fletcher: There is no further ar-
page 223 ~ gument on the part of your associates? 
Mr. Martin : I would be glad if they would help 
me out. . 
Mr. Bazile: There is no evidence that this aircraft is civil 
aircraft. Presumably the aircraft is owned by the United 
States Government. The testimony is that the University 
does not own the aircraft but the Federal Government does. 
If you turn to Section 3775-a you will find '' public aircraft,-, 
defined as '' aircraft used exclusively in the service of the 
State or Federal Government". 
Chairman Fletcher: Does not Rule 12 of the Commission 
define civil aircraft as being (1) ''Commercial Aircraft" (2) 
'' N on-conunercial aircraft'' 1 
Mr. Bazile: That may be true but the term ''public air-
craft" is determined by the statute and not by a rule of the 
Commission and it says ''public aircraft means an aircraft 
used exclusively in the service of the State or 
page 224 ~ Federal government''. These aircraft are owned 
exclusively by the Government. 
Mr. Martin: There is no evidence to that effect. 
]\fr. Bazile: The evidence is that they are not -owned by 
the University of Virginia. There is no evidence to show 
that thev are civil aircraft and I insist that thev are not com-
mercial aircraft and they are not engaged in commercial avia-
tion in any sense of tl1e word, and therefore, the Commission 
is without jurisdiction, and I submit fudher that, notwitl1-
stauding the argument of the learned Assistant Attorney Gen-
eral with reference to the ultra vires act, that this Commis-
sion will not lend its power to enable a corporation of this 
State, whether it has a charter or not, to engage in an ultra 
vires act, and, therefore, I submit the Commission should 
dismiss the application. 
Chairman Fletcher: The Commission will take the matter 
under advisement. 
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At a meeting· of the Rector and Visitors held October 3, 
1939, at which a quorum was present, the following action 
was taken with respect to application to State Corporation 
Commission in reference to the proposed flying field; 
The President then presented to the meeting an applica-
tion upon a form promulgated by the Division of Aeronau-
tics of the State Corporation Commission, whereby the Uni-
versity makes application to the State Corporation Commis-
sion for permit for the e~tablishment, maintenanne, opera-
tfon and conduct of an airport and/or landing field for land-
ing and departure of civil aircraft engaged in commercial 
aviation, under and in accordance with provisions of Sections 
3775a to 3775n and 3074a to 3074i of The Code of Virginia. 
Discussion of the propriety of making this application de-
veloped the fact that application in the form submitted is 
necessary if the University is to obtain a permit for opera-
tion of such a flying field as is necessary in connection with 
our aeronautical training progTam. After a full considera-
tion of the whole situation, the following resolution was 
adopted: 
RESOLVED, by the Recto:( and Visitors of the University 
of Virginia that the President be and he is hereby authorized 
and directed to execute said application in the name and on 
behalf of The Rector and Visitors of the University of Vir-
ginia, and to take such steps as may be necessary to file said 
application with the State Corporation Commission, and to 
authorize and direct such further action on behalf of the Uni-
versity as may be necessary in and about securing the per-
mit applied for. 
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THIS INDENTURE ma.de this 25th day of August, 1939, 
by and between W. D. Haden and Sallie P. Haden, his wife, 
of the first part, and The Rector and Visitors of the Univer- -
sity of Virg'inia, party of the second part, 
112 Supreme Court of Appeals of Virginia. 
WITNESSETH: 
That said parties of the first part, for and in considera-
tion of the sum of $1.00 cash in hand paid to them by said 
party of the second part, the receipt of which is hereby ac-
knowledged, do here by lease and demise unto said party of 
the second part, from this date until August 1st, 1940, all of 
that lot or parcel of land lying· on the Rivanna River, in 
Scottsville Magisterial District of Albemarle County, Vir-
ginia, containing 172-2/10 acres, more or less, and described 
as Lots Nos. 3, 4 and 5 on a plat of the "Hughes Farm", 
which is recorded in D. B. 187, p. 201, of the Clerk's Office 
of the Circuit Court of Albemarle County and being a por-
tion of the same real estate which was conveyed to said 
W. D. Haden by deed of W. D. Haden, Executor, and others, 
recorded in D. B. 233, P. 300, of aforesaid Clerk's Office. 
This real estate is leased to said party of the second part 
for use as an aviation field and said party of the second part 
is hereby granted the right to grade and construct thereon 
two runways approximately 2,100 feet in length by 300 feet 
in width, in accordance with surveys which have been made 
by the State ·Corporation Commission of Virginia, and for 
this purpose to take and remove dirt from ag-reed places on 
the slope of the hill on said property. After the 
page 227 ~ removal of said dirt, however, said party of the 
second part shall cause said hillside from which 
such dirt has been removed to be graded and seeded in grass. 
Said party of the second part shall haYe the further right 
to construct a hangm· for aeroplanes on said land and to re-
move the same at the termination of this lease. 
And said parties of the first part further grant unto said 
party of the second part the sole and exclusive right and op-
tion to purchase saiJ_ real estate at any time prior to August 
1st, 1940, at the price of $17,800.00 in cash, and covenant and 
agTee that upon the tender of payment of said purchase price 
they will execute and deliver a good and sufficient deed con-
veying said real estate to said party of the second part, or to 
such persons or corporation as may be designated by said 
party of the second part, with general warranty and usual 
covenants of title. 
In the event of the exercise of the option of purchase said 
parties of the first part shall have the right to remove from 
said property the barn or other outbuildings now on it. 
,vITNESS the following signatures and seals: 
SALLIE P. HADEN 
W.D.HADEN 
(Seal) 
(Seal) 
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State of Virginia, 
County of AlbeJ)).arle, to-wit: 
I, Z. P. Miller,. a Notary Public in and for the County afore-
said, in the State. of Virginia, hereby certify that W. D. Haden 
and Sallie P. Haden, his wife, whose names are signed to the 
foregoing writing·, bearing date the 25th day of August, 1939, 
have acknowledged the same before me in my 
page 228 } County aforesaid. 
My commission expires the 13 day of May, 
1943. 
Given under my hand this 26 day of August, 1939. 
Seal 
Copy: Teste 
Z. P. MILLER, 
Notary Public. 
E. I. CARRUTHERS, Sec. 
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Box 654 Phone 2661-L 
RIV ANNA DISTRICT 
PROPER,TY OWNERS' ASSOOIATIOK 
ALBEMARLE OOUNTY, VIRGINIA. 
To The State Corporation Commission of The Commonwealth 
of Virginia. 
At a called meeting of the R.ivanna Property Owners' As-
sociation, held at '' Cloverfields' ', October 18th, the members 
considered the application of the "Rector and Visitors of 
the University of Virginia to establish, maintain, operate, and 
conduct an airport or Landing· Field on the lands known as 
the vV. D. Haden Farm, approximately two miles Southwest 
of Shadwell". 
The members voted, unanimously, to reaffirm their oppo-
sition to this projec.t in aviation, as set forth in our original 
petition addressed to the State Corporation Commission of 
Virginia, when we were opposing· the granting of the license 
to the University of Virginia Aviation Club (an unincor-
(} 
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porated Body); and the members, by vote, directed the Of-
ficers of the said Association to respectfully ask that the 
same petition be submitted to the State Corporation Commis-
sion at the hearing to be held October 20, 1939, as the terms 
of the petition state our objections to the present applica-
tion as well as to the former application made in the name 
of the Students 's . Club. 
None of these signatures was secured under any sort of 
pressure or perE,onal influence, what-so-ever; and the terms 
of the petition represent the united and sustained sentiments 
of each and every signer. 
Signed: 
CHAIRMAN : Henry Erving Batcheller 
VICE-CHAIRMA'.,N Henry S. Cunningham Per M. C. 
SECRETARY: Janie Terrill 
TREASURER: Hilary H. Royall. 
page 230 ~ i'O THE STATE OORPOR.ATION COMMIS-
SION, 
of · 
THE COMMONWEALTH OF VIRGINIA: 
We, the undersigned landowners and residents in the 
vicinity of Milton, Shadwell, and Keswick, respectfully pro-
test against the location of an airport and school of flying, 
as proposed near the Bridge at Milton which spans the Ri-
vanna River. We are not protesting against ·such an enter-
prise if it be located more remotely from an residential sec-
tion. We state: 
(1) This section is residential, closely settled for a rural 
community, and some of the :finest houses in Albemarle County 
are in the immediate vicinity. iOne signer's property imme-
diately adjoins the proposed site; and others are within a 
short distance, too close for comfort and safety. One of these 
properties is a select boarding house, and quiet is essential. 
(2) A g·reat attraction to this neighborhood are the hunt-
ing facilities, and its suitability for growing pedigreed l10rses, 
cattle, and other live stock. The Keswick Hunt Club draws, 
not only visitors, for the season, but many permanent resi-
dents, greatly improving values of property throughout the 
section. 
(3) The noise of planes close to the g·round in wanning 
up, ascending, and landing will be most objectionable and 
greatly affect the _comfort and peace of mind of residents in 
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the neighborhood, and it will lead, consequently, to a de-
preciation of property values for a considerable distance 
from the immediate area of the field proposed. This is par-
ticularly true if it be used as a Students Flying School. 
( 4) The menace of accidents which will most probably be 
incident to a school for flying will be a hazard which will af_-
fect the desirability of living in this area, and property values 
will decrease, proportionately, even disasterously in the case 
of those owning property in the immediate vicinity of Mil-
ton and Shadwell. 
(5) Not far from the University of Virginia are other lo-
cations available, far less thickly settled, where land values 
are not so high, which could be used for the purpose of estab-
lishing a school for flying, and where it would not constitute 
so serious a nuisance, nor affect property values so consid-
erably, to the detriment of so many property owners and tax 
returns to the .State and County. 
Keswick Hunt Club 
(by vote)-
- Mrs Henry Chipley 112 
Sallie W. Smith 11 
(Mrs.) Hilary H. Royall 
Lois N. Royall 318 
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Edward H. Joslin 
W. B. Bogert, 611a. 
S E Massey 403a 
Henry S. Cunningham 167a 
Helen & Aliee Cunning·ham 
106a. 
John C. Stewart 485a. 
Lois B. C. :Meyrice 500a. 
hy J. C. Stewart Agent. 
Therese N. J. Heid 
Mr & Mrs A Heid 311a. 
Mrs Geo H ·whitten 6421ha 
Purvis H. Whitten 
.Janie Terrill 
EM Smith 
C. R. Irving 210a 
Hilary H. Royall, 
Mary E. Fox 127-
Reverend Henry E. Batch-
eller 
1'.VL F. Batcheller 
M E Peyton Jr 115a 
Frances Page Mann 100 A 
H. M. Mann 600 a 
Mrs John M. Hopkins 115 
M 1·s Annie Bowcock 37 
Mrs Julia Magruder 1000 
Mary B. Shackelford 3 
Marg·aret B. Page 3 
Genevieve Vv. Frans 14 
Victor E. P. Johns 14 
Ca rrv R. .Joslin 3 
Raleigh C. Taylor 
·wm. D. Page 5 
G L Sowell 168 
James H. Cheek 393 
Charlotte N. Kofferty 352 
J no. S. Hamilton 
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Elizabeth B. Irving 
K. G. McVeigh 39 
George H Barkley 40 
Elizabeth H. ,Chester 250 
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Mr. and Mrs. Murray Boo-
cock 
Mary E. Smith 
Mrs. Geo. Haughton (proxy 
. -letter on original copy) 
RO Hall 
Lewis E Davis 75a 
Nannie Davis 
Elizabeth W. Beauchamp 
P.O.Laws 
L. W. McVeigh (per K.) 
(80 A.) 
Mr. & Mrs. Bartlett Bolling, 
Jr. 
110 acres 
Lanie C. Sampson 
110 acres. 
Minnie S. Sampson 
Susie Jarman Despin 
TH Despin 
Maude Payne. 
D. C. Johnson 
. Wray Larus · 
Robert B. Shackelford 
Mary Bolling Shackelford 
. l 
Margaret D. Randolph 352 
Pauline Hamilton 71 
H E Gerhart 80 
Mrs. H. E. Gerhart 
Edmond Ferguson. 
Cora Ferg·uson. 
Leslie R,edmond 
David Smith 
Annie Smith 
Maggie Redmond 
Mary T. Taylor-
Anne C. Church 
Harden Church 
Elizabeth Hiliard Murphy 
Lawrence W. Murphy. 
James Elam 2a 
J. B. Belle 
Walter B. Ryan, Jr. 
The C. R. Short Familv. 
Edward D. Tayloe . 
Neal Lowery 
Dr. W. A. Smith (of D. I-I. 
Smith Estate) 
on origfoal petition to S. C. C. 
Signed by H. E. B. as the let-
ters of authorization are on 
original petition, on the Rec-
ord. 
(Many others were not seen, 
due to lack of time, but have 
since expressed their protest 
in personal conversations. 
[N ote.-Some names may not be correct. See MS.-Olerk.] 
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OOPY 
STATE CORP.ORATION ·COM:MISSION 
RICHMOND 
CIVIL AERONAUTICS AUTHORITY 
Charlottesville, Virginia .. 
October 17, 1939 .. 
Mr. R. E. Steele, 
Director, Division of Aeronautics, 
State Corporation Commission, 
Richmond, Virginia.. 
Dear Sir:-
In the interest of the College Training Program proposed 
for the University of Virginia, I have this date inspected the 
J)roposed site of the airport for this training at the Haden 
site approximately six miles south east of Charlottesville, 
Virginia. I find no obstacles surrounding this site that would 
cause a hazard to flying or of the training of students. I find 
the site in its present condition suitable to the landing and 
taking off of aircraft under the supervision of skilled pilots. 
After the improvements which the University of Virginia 
has proposed it is my opinion that this site will meet the 
minimum requirements which the Civil Aeronautics Authority· 
require of an airport for student instruction. 
COPY 
Yours very truly, 
{Signed) THOMAS L. GATES, 
Aeronautical Inspector. 
pages 234, 235 } Photostat, Airport Extension Cost Esti-
mate. See MS. 
page 236} 
Commonwealth of Virginia 
At the relation of 
At Richmond, October 21, 1939. 
The Rector and Visitors of the University of Virginia. 
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Ex Parte: 
CASE NO. 6864. 
THIS CASE, which was instituted by order entered Octo-
ber 4,' 1939, came on for hearing, in pur~uance of said order. 
on the 20th day of October, 1939, and, upon motion of Robert 
E. Peyton and Leon M. Bazile, Counsel, Henry S. Cunning-
ham and Henry E. Batcheller were admitted as intervenors,. 
and objectors, on behalf of themselves and other residents and 
property owners in the vicinity of the proposed airport and 
landing field, and a demurrer to the petition, or application, 
herein was presented on behalf of the said intervenors, by 
counsel, assigning as the ground that there is no jurisdiction 
on the part of the.Commission to grant the license applied for,. 
which demurrer was immediately withdrawn, but was asked 
to be treated as an answer, and right was reserved to make a 
motion to dismiss, as intervenors might be advised; due pub-
lication of notice, in accordance with directions of the said 
order of Octo her 4, 1939, was proved; and the case was fully 
heard and taken under advisement; and 
ON THIS DAY this case came on for final hearing and con-
sideration, upon the application and exhibits filed therewith; 
upon the demurrer, presented on behalf of intervenors, treated 
as answer in accordance with request upon its withdrawal as a 
demurrer; upon proof of publication of notice; upon the tes-
timony of witnesses on behalf of applicant and on behalf of 
intervenors, respectively, upon the several exhibits filed with 
· the testimony of the witnesses ; upon motion of counsel for the 
intervenors that the application be dismissed for lack of juris-
diction on the part of the Commission; upon the entire record 
of the proceedings before the Commission in this case; and 
upon oral argument of counsel; 
UPON CONSIDERATION WHEREOF, the Commis-
sion is of opinion that the applicant is a duly created public 
corporation, and a governmental agency of the Commonwealth 
of Virginia, and, as such, within the contempl_atio11J of the law, 
·a department of government of the Commonwealth of Vir-
ginia; that the aircraft proposed to .be operated 
page 237 ~ upon said field will he civil aircraft and are pro-
posed to be engaged in commercial aviation within 
the meaning and contemplation of Chapter 445, Acts 1936, 
particularly Section 3775-ell; that the State Corporation Com-
mission has jurisdiction to determine whether or not a license 
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for the establishment and maintenance of an airport or land-
ing field as applied for should be issued, and, if found proper, 
to issue s_ame, and, therefore, that the motion to dismiss. for 
want of jurisdiction should be, and is hereby, denied; that 
the necessary information l1as been furnished in the appli-
cation and exhibits, at the hearing, and otherwise as appears 
in the record; that due notice has been given in accordance 
_with directions of the order herein entered October 4, 1939; 
and that, upon the whole record, applicant is entitled to the 
permit and license for the operation of an airport and landing 
field, as applied for, without restrictions or limitations as to 
time or character of operations, except such as are prescribed 
by the laws of the Commonwealth of ,Virginia, relative to 
the establishment, maintenance, and operation of airports and 
landing fields, and/or by the rules and regulations of the 
State Corporation Commission in existence and as from time 
to time lawfully promulgated in pursuance of law, and/or 
by the la-ws of the United States relative to aviation, and/or 
by the lawful rules and regulations promulgated in pursuance 
thereof, and/or by any other applicable laws of Virginia or of 
the United States; 
IT IS, THEREFORE, ORDERED, That The Rector and 
Visitors of The University of Virginia be, and they are, under 
and in accordance with provisions of Chapter 445, Acts of the 
Gene.ral Assembly, 1936, permitted, authorized and licensed to 
establish, maintain, operate and conduct an airport and land-
ing field for the landing and departure of civil aircraft en-
gaged in commercial aviation, as contemplated and provided 
in said law, and as contemplated and proposed in the appli-
cation herein and within the scope and functions of The Uni-
versity of Virginia as a public corporation, agency of govern-
ment, and, as such, a department of government, at and from 
that tract of land lying· in Scottsvi1le District, Albemarle 
County, Virg·inia, known as the "W. B. Haden Farm", as same 
is set forth, defined, and described in the record herein: 
The permit, authority and license hereby 
page 238 ~ granted is subject, however, to the conditions, 
limitations, restrictions, requirements, rules and 
regulations, as to the use and operation of said tract as an 
airport and landing field, known as "Rules and Reg-ulations 
Governing the Licensing- of Airmen, Aircraft and Airports, 
and the Operation of Aircraft and Airports in the State of 
Virginia", as set forth and adopted, prescribed and promul-
gated by the State Corporation Commission of Virgiuia, ac-
cording to the purport and effect of the said Rules and Regn-
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lations, which are hereby made a part of this permit or license, 
and subject to such modifications and changes of and in said 
Rules and Regulations as may hereafter be validly made, and 
the permit, authority and license hereby issued is subject to 
cancellation, suspension, or revocation in accordance with the 
provisions of said Rules and Regulations and of the Aircraft 
Law; 
IT IS FURTHER ORDERED, That an attested copy of 
this order, as and for a permit, authority and license under 
the Acts of the General Assembly of Virginia of 1936, Cha]?-
ter 445, as hereinbefore specifically set forth, be delivered to 
The Rector and Visitors of The University of Virginia; and 
that attested copies hereof be forwarded, 01~ delivered, to The 
Attorney-General, care and attention of vV. vV. Martin, As-
sistant Attorney-General appearing, to Henry S. Cunning·ham 
and Henry E. Batcheller, on behalf of themselves and other 
objectors, to Robert E. Peyton and Leon M. Bazile, Counsel 
for objectors, and to R. E. Steele, Director of Division of 
Aeronautics; and, there appearing nothing further to be done 
herein, that this case be, and it hereby is, dismissed from the 
docket of the Commission, and that the papers be placed in the 
file for ended causes. 
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State Corporation Commission 
At the Relation of the 
Rector and Visitors of the University of Virginia. 
In 're: Application for Permit for the Establishment, Main-
tenance, Operation and Conduct of an Airport or Landing 
Field for Lauding and Departure of Civil Aircraft Engaged 
i~ Commercial Aviation. 
OPINION-by Fletcher, Chairman: 
This case arises out of an application by the Rector and 
Visitors of the University of Virginia, made pursuant to and 
in accordance with the provisions of Sections 3775 (a) to 
3775{n) and 3074(n) to 3074{i) of the Code of Virg·inia, 1936, 
for a permit for the establishment, maintenance, operation 
and conduct of an airport and/or landing field for the landing 
and departure of civil aircraft engaged in commercial avi-
ation, to b~ located in Scottsville District of Albemarle County 
on la11cls known as the "W. B. Haden Farm", approximately 
two miles southwest of Shadwell and five miles southeast of 
the City of Charlottesville, between the Rivanna River and 
r' 
I 
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secondary highway No. 729, and containing about 178 acres. 
The site of the proposed airport is the same as that involved 
in Case No. 6714, when the Commission granted in March, 
1939, to the Aviation Club of the University of Virginia a 
temporary permit for the period of six months to operate an 
airport for instruction of students at the University in flying 
and upon which in May and June, 1939, considerable student 
flying instruction took place. On August 25, 1939, W. B. 
Haden and wife leased to tlie Rector and Visitors of the 
University such field for the period from August 25, 1939, to 
August 1, 1940, for use as an aviation :field and granted to the 
Rector and Visitors an option to purchase said field at any 
time prior to August 1, 1940, at the price of $17,800. In the 
event of the permit being granted, the Rector and Visitors had 
made arrangements to exercise the option and the Governor 
authorized them to incur a deficit for the purpose of pur-
chasing the field, and it appeared from the evidence that in 
the event of the permit being granted the Rector and .Visitor~ 
would exercise such option, and it is a matter of common 
knowledge that since the granting by the Commission of the 
permit applied for such option has been exercised. 
On October 4, 1939, an order was entered by the Commis-
sion to the effect that such application should be docketed and 
set for hearing at the Courtroom of the Commission, in Rich-
mond, Virginia, on October 20, 1939, and that a notice of the 
object of the application be published at least twice and in 
two successive weeks in a newspaper or newspapers of general 
circulation in the vicinity of which the airport or landing· 
:field was proposed to be located, the first publica-
page 240 ~ tion to be at least two weeks prior to the date 
set for hearing, together with sufficient indication 
of the location of tl1e proposed landing field as to enable 
its proposed location to be identified by any person or person·s 
who might be interested, and that the due publication of such 
notice or notices be certified by the editor or editors of such 
newspaper or newspapers in the manner that publication of 
notices is certified in proceedings in the courts of record of 
the State, and further provided that the Rector and Visitors 
of the University of Virginia should have, or cause to be 
served, according to law, an attested copy of such order on 
any owner and/or operator of any airport or landing field 
which was known or should thereafter become known to the 
applicant to exist within a radius of five miles from the pro-
posed location of such landing field, application for which 
was so applied for. The records ghow that notice of such 
application was duly published and an attested copy of such 
order was duly served. 
\ 
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On October 20, 1939, the cas·e· so instituted by the order en-
tered on October 4, 1939, crune on for hearing, and upon motion 
of Robert E. Peyton and Leon Bazile, Counsel, Henry S. Cun--
ningham and Henry E. Batcheller were admitted as inter--
venors and objectors to the granting of the permit for the 
proposed airport-·and landing field and a demurrer to the said 
petition or application was presented on behalf of _the said 
intervenors by Counsel, assigning as the ground that there 
is no jurisdiction on the part of the Commission to grant the 
license applied for, which demurrer was immediately with-
drawn but was asked to be treated as an answer and right was 
reserved to make a motion to dismiss as the..intervenors might 
be advised. The case then-came on for final hearing and after 
hearing the evidence introduced on behalf of the applicant 
and the intervenors and objectors, respectively, and the argu-
ment by counsel on the motion that the application for the 
license or permit be dismissed for lack of jurisdiction on the 
part of the Commission to grant the permit applied for, the 
Commission entered on October 211 1939, an order contain-
ing the following provision: 
"UPON CONSIDERATION WHEREOF, tl1e Commission 
is of opinion that the applicant is a duly created public cor-
poration, and a governmental agency of the Commonwealth 
of Virginia, and, as snch, within the contemplation of the law,. 
a department of government of the Commonwealth of Vir, 
ginia; that the aircraft proposed to be operated upon said 
field will be civil aircraft and are proposed to be engaged 
in commercial aviation within the meaning and contemplation 
of Chapter 445, Acts 1936, particularly Section 3775(1); that 
the State Corporation Commission I1as,jurisdiction to deter-
mine whether or not a license for the establishment and main-
tenance of an airport or landing field as applied for should be 
issued, and, if found proper, to issue same, and, therefore,. 
that the motion to dismiss for want of jurisdiction should be, 
and is hereby, denied; that the necessary information has 
been furnished in the application and exhibits, at the hear-
ing, and otherwise as appears in the record; that due notice 
has been given in accordance with directions of the order 
herein entered October 4, 1939; and tllat, upon the whole 
record, applicant is entitled to the permit and license for 
the operation of an airport and landing :field, as applied for, 
without restrictions· or limitations as to time or character 
of operations, except sucl1 as are prescribed by 
page 241 } the laws of the Commonwealth of Virginia, rela-
tive to the establishment, maintenance, and oper-
ation of airports and landing fields, and/or by the rules and 
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regulations of the State Corporation Commission in existence 
and as from time to time lawfully promulgated in pursuance 
of law, and/or by the laws of the United States relative to 
aviation, and/or -by the lawful rules and regulations promul-
gated in pursuance thereof, and/or by any other applicable 
laws of Virginia or of the United States;" 
THE OBJECTIONS TO GRANTING OF THE PERMIT 
APPLIED FOR. 
The objectors in opposing the granting of the permit applied 
for based their opposition upon two grounds: First, that it 
is itltra vires of its charter for the University of Virginia 
to engage in the operation of an airport, and, second, that the 
Commission is without authority to grant the University of 
Virginia a license to operate an airport. as applied for. 
LEGISLATION ESTABLISHING AND RELATING TO 
THE UNIVERSITY OF VIRGINIA. 
The University of Virginia was established in 1819, by an 
Act passed January 25, 1819 (Acts of Assembly 1818-1819, 
page 15, et seq.) providing that there should be established 
on the site provided for the Central College in the County of 
Albemarle a university, to be called '' The University of Vir-
ginia", which should be under the government of seven visi-
tors, fo be appointed by the Governor, who should be em-
powered to appoint a. rector and secretary and perform other 
duties. Section 4 of the Act contained the follo,ving pro-
vision: 
''In the said university shall be taught the Latin, Greek 
and Hebrew languages, Frenc.h, Spanish, Italian, German and 
Anglo-Saxon, the different branches of mathematics, pure and 
physical-natural philosophy, the principles of agriculture, 
chemistry, mineralogy, including geology, botany, zoolo~ry, 
anatomy, medicine, civil government, political economy, tho 
law of nature and nations, municipal law, history, ideology, 
general grammar, ethics, rhetorick, and belles lettres; which 
branches of science shall be so distributed, and undP-r 80 many 
professors, not exceeding ten, as the visitors shall think 
proper and expedient.'' 
Section 6 of the Act read: · 
""\... v ·.B. "The said visitors shall be charged with the erection, preser-
~tion, and repair of the buildings, the care of the grounds and 
.,,, 
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a,ppurtenances, and of the interests of the University ge1i-
erally; they· shal,l have power to appoint a bursar, employ a 
proctor, and all other necessary agents; to appoint and re-
move professors, two-thirds of the whole number of visi-
tors voting for the removal; to prescribe their duties and 
the course of education, in conformity with the law; to estab-
lish rules for the govermnent a;nd discipline of the students, 
not contrary to the la.ws of the land; to regulate tuition fees, 
and the rent of the dormitories occupied; to prescribe and 
control the duties and proceedings of all officers, servants, and 
others, with respect to the buildings, lands, appurtenances, 
and other property and interests of the Univer-
page 242 ~ sity; to draw from the literary fund such monies 
as are by law charged on it for this institution; 
and, in general, to direct and do all matters and things which, 
not bein,q inconsistent. with the l(I/U)'S of the la1nd, to them shall 
seem most expedient for promoting the pttrposes of said in-
stitution; which several functions they shall be free to exer-
cise in the form of by-laws, resolutions, o-rders, instructions, 
or otherwise, as they shall deem proper.'' (Italics supplied.) 
. The Code of Virginia was revised in 1849 and the provisions 
relating to the ,University of Virginia are found in Chapter 
83. Section 1 of such Chapter read: 
"The University of Virginia shall be eontinued, and the 
visitors thereof shall be and remain a corporation under the 
style of 'The Rector and Visitors of the University of Vir-
ginia'. They shall be at all times subject to the control of 
the legislature.'' 
Section 2 provided that the Governor shall appoint eight 
persons as Visitors of the said University. Section 6 read: 
"The said board shall be charged with the care and preser-
vation of all the property belonging to thH university. They 
shall appoint as many professors as they deem proper, not 
exceeding ten, and, with the assent of two-thirds of the whole 
number of the visitors, may remove any professor. They 
may pre8cribe the duties of each professor, and the course 
and mode of instritttion. They may appoint a bursar· and 
proctor, and employ any other ag·ents or servants, regulate. 
the government and discipline of the students, and the renting 
of the hotels and dormitories, and .aenerally, in respect to the 
.<fOV<irnment and m.ana,qenient of the imfoer.~ity, 1nake such 
re,q-ulation.s a.~ they niaJJ def'.m expedient, not being contrary 
to law." (Italics supplied.) 
H. l:i\ Batcheller, et al., v. Conmwnwealth. 125 
Section 11 contained substantially thP same provisions as 
Section 4 of the original a.ct of 1819, aho.ve quoted, but added 
thereto ''surgery''. The Code of Virginia was again revised 
in 1887 and the provisions relating to the University of Vir-
ginia are found in Chapter 68, Sections 1541-1562. Section 
1541 was the same as Section 1 of Chapter 83 of the Code of 
1849. Section 1542 increased the number of Visitors to nine 
and provided that upon the expiration of the terms of office 
of the .Visitors then in office their successors should be ap-
pointed by the Governor, by and with the advice and consent 
of the Senate. Section 1546 was the same as Section 6 of the 
Code of 1849, with the exception of a provision. added by 
Acts of Assembly 1884, page 83, authorizing the Rector and 
Visitors to construct and maintain a system of water works, 
drainage and sewerage for the University. Section 1552 was 
the same as Section 11 of the Code of 1849 .. By Acts of the 
General Assembly of 1906, page 379, Section 1541 of the Code 
of 1887 was amended so as to read: 
"The University of Virginia shall be continued, and the 
visitors thereof shall be and remain a. corporation, under the 
style of 'the Rector and Visitors of the University of Vir-
ginia'; a;nd slwll have, in addition to its other 
JJage 243 } powers, all the corporate powers ,qiven to corpora-
tions by the provisions of chapter five of an act 
entitled 'an act concerning corporations', which became a law 
on May twenty-first, nineteen himd1·ed and th1·ee; except in 
those cases where, by the express terms of the provision& 
thereof, it is confined to corporations c1·eated imder the said 
act; and shall also have the power to accept, execute and ad-
minister any trust in which it may have an interest under 
the terms of the instrument creating the trust. The rector 
and visitors of the University of Virginia shall be at all times 
subjert to the control of the general assembly.'' (Italics sup-
plied.) 
By Acts of the General Assembly of 1902-3-4, page 116, 
Section 1546 of the Code of 1887 was. amended so as to pro-
vide that the Board of Visitors should appoint a president, 
with such duties as might be. prescribed by the board. · The 
Code of Virginia was again revised in 1919 and the provisions 
relating to the University of Virginia are found in chapter 
37, Sections 806-833. Section 806 contains the same provision 
as Section 1541 of the Code of 1887 as amended bv Acts of 
Assembly 1908, page 379, above quoted. Section 807 provides 
that there shall be ten V"isitors and that members of the Board 
126 Supreme Court of .Appeals of Virginia. 
of Visitors shall be a.ppointed by the GO'rnrnor, by and witll 
the consent of the Senate. Section 811 provides that th<.~ 
Board of Visitors shall appoint a president, with such dutie~ 
as might be prese!i]:ied by the Board and shall appoint ais 
many professors, as they deem proper and that two-thirds 
of the whole number of Visitors may remove such president 
or any professor. It contains the same provision in respect 
to the power of the Board to ''prescribe the course and mode 
of instruction" and "generally, in respect to the government 
and management of the University, make such regulations 
as they may deem expedient, not being contrary to law", as 
were found in the corresponding sections of the earlier Codes. 
Section 817 of the Code is the same as :Section 1552 of the 
Code of 1887. 
The University of Virginia is a public institution governed 
and controlled by the State through a public corporation 
designated as "the Rector and Visitors of the University of 
Virginia'' and its government is vested in such public cor-
poration, which has all the powers necessary or convenient 
to accomplish the objects foi~ which such University was 
formed. (See Phillips v. University, 97 Va. 472.) The statu-
tory powers conferred upon the Visitors could. not be broader 
or more comprehensive. They have the power to '' prescribe 
the course and mode of education" and generally, in respect 
to the government and rn(magement of the Un-i1.Jersity, make 
snch regulations as they niay deem expedient, not being 
contrary to law." In addition to these broad powers conferred 
upon the Rector and Visitors, Section 806 of the Code of 1919, 
which remains unchanged by subsequent legislation, gives 
to them all the corporate powers given to corporations by 
the provisions of Cba pter 147 of the CodE~ of Virginia, except 
where by the express terms of the provisions thereof it i& 
connned to corporations created under such Chapter. 
Section 3777(k) of said Chapter 147 provides that every 
corporation of this State shall have power to "exercise all 
the powers granted to corporations generally by the laws 
of this State". 
page 244 ~ THE NATURE, GOVERNMENT .AND 
POWERS OF A UNIVERSITY. 
The legislation creating and establishing the University of 
Virginia clearly contemplated that the institution c.reated 
thereby should afford instruction in tlrn arts and sciences 
and in all branches of learning. ThomaR .Jefferson, who was 
the founder of the University of Virginia, said that it should 
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be '' a system of general .instruction, which shall reach every 
description of our citizens from the richest to the poorest, 
as it was the earliest, so it will be the latest of all public ~on-
cerns in which I shall permit myself to take an interest. I 
am closing the latest scene of my life by fashioning and f os-
tering an establishment for the instruction of those who come 
after us. I hope that its influence on their virtue, freedom. 
fame, and happiness will be salutary and permanent''. 
In order. to arrive at a proper understanding of the nature 
and status of a university, it would seem necessary to con-
sider what it means by "university". In 14 C. J. S., page 
1327, it is said: 
'' As distinguished from a college, a university is a_n in-
stitution of higher learning, consisting of an assemblage of 
colleges united under one corporate organization _ and gov-
ernment, affording instruction in the arts and sciences and 
tlie learned professions, and conferring degrees, and the term. 
'university' implies an institution of many departments. 
While the term 'college' is the generic name for all such in-
stitutions, sometimes -given even to professional schools, the 
term 'university', as said in the Century Dictionary, is prop-
erly limited to colleges which in size, organization ( especially 
in division into distinct schools and faculties), methods of 
instruction, and diversity of subjects taught approach most 
nearly to the institutions so named in Europe.'' 
(Note 1: "A university is an institution organized and 
incorporated for the purpose of imparting instruction in thP 
higher branches of literature, sciences, art, and empowered 
to confer degrees in the several arts and faculties, as in 
theology, law, medicine, music, etc. "-Board of Directors of 
University of .Cincinnati v. City of Cincinnati, 1 Ohio N. P., 
N. S., 105, 109, affirmed 74 N. E. 1142, 71 Ohio St. 500.) 
In Cincinnati v. Jones, 16 Oh. S. & C. P., 343, 346, it is said: 
"A modern universitv is not merelv an institution for im-
parting special kinds of°lmowledge fo; professional purposes; 
it has also the function of advancing knowledge generally and 
facilitating its acquirement by students whose aims are purely 
scientific. It represetits the hi.ghest f onn of ediwatio1ia,l in- · 
stitu,tions a,nd differs from other schools by the more inde-~ pen:defft positi?n of it.~ student.~ oo.d the m~re scie?'tific c011r,qes 
~of its instruction as well as the m.ecm.~ of impartin.g the same. 
" \ 
! 
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The term'. 'university' now denotes the universality (Lat. 1mi-
versitas) of all branches of learning, academic as well as 
scientific, and a true university therefore demands the repre-
sentatio~ of all faculties." (Italics supplied.) 
See also Commonwealth v. Banks, 9 Pa. Dist. 436. 
page 245 ~ In considering the powers of a university, it is 
said on page 1336 of 14 Corpus Juris Second um : 
"The charter, under the statutes, measures the power of 
a college or university to the exclusion of all others not 
expressed or fairly implied, and an incorporated university 
or college, or an incorporated board of regents or board of 
trustees of a university, as in the case of any other corpora-
tion, can do no act for which authority is not expressly or 
impliedly granted in its charter or act of incorporation; but 
they have such powers as are expressly given to them by 
their charters, or such as by fair implicl~tion are necessary 
to the execution of their object. ( Citing Hutchinson's Succ., 
36 So. 639, 112 La. 656.) * * * Particular powers exercised 
by a college or university should be reasonably incidental to 
the main purpose of maintaining such institution, and under 
applicable charter, statutory, or constitutional provisions it 
has been held that a college or university may conduct a store 
to sell books and supplies to students and professors, ( citing 
Long v. Board ofi Trustees, 157 N. E. 395, 24 Ohio App. 361.) 
or operate a student's infirmary, (citing Davis v. Board of 
Regents, Umversity af California, 227 P. 243, 66 Cal. App. 
693) or rent buildings in which to conduct courses of in-
struction; (citing Ingram v. Texas Christi(J/n, University, (Tex. 
Civ. App.) 196 S. W. 608, error refused) althoug·h where the 
particular act is uot reasonably incidental to the maintenance 
of the colleg·e or university the power to perform it may be 
denied, and such institutions have been denied the power 
to conduct. a commercial enterprise. ( Citing· State ex rel. v. 
Southern Junior Colle,qe, 64 S. W. 2d 9, 166 Tenn. 535.) A 
university with a. medical college as one of its departments 
has power to establish and to maintain a clinic and hospital 
for the sick, a hospital in which clinical instruction can be 
~iven being a necessary adjunct to the teaching of medicine 
( citing Hutchinsou 's Succ., 36 So. 639, 112 La. 656). A uni-
versity with a college of agriculture may establish and main-
tain experimental stations in connection there·with. (Citing-
8tate v. Whit,more, 123 N. W. 1051, 85 Neb. 566, 125 N. W. 
606, 86 Neb. 399.) (Italics supplied.) 
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In Ingram v. Texas Christi01Y1, University, Tex. Civ. 
App. , 196 S. W. 608, it was held that a university whose 
charter provides for the establishment of an institution of 
university rank for the purpose of educati9n in all branches 
of learning, and that there is included in its purpose the ac-
quisition, establishment, and maintenance of auxiliary and 
correlated schools, etc., has the power to make a contract for 
the rent of a buildvng in which a school of medicine, an aux-
iliary school correlated with the Ulfl,iversity, might establish a 
hospital, as the term "university" implies an institution of 
many departments, and the building up of one department 
would necessarily promote the interests of the university as 
a whole. The court said: 
'' Applying the principles here announced to the facts of 
the instant case, it may be said that the University corpora-
tion had the power to make, either for itself or 'for the bene-
fit of any of its correlated or auxiliary schools, a contract 
. reasonably necessa·ry for the promotion of its 
page 246 } bi1,siness or the fulfillment of the purposes for 
which it was incorporated, provided such contract 
was not in violation of the la;w or agavnst public policy. Since 
the court found that hospital facilities were necessary to give 
the students of the Medical School the clinical instruction re-
quired, we are of the opinion that it was within the corporate 
pow·ers of the University corporation to make the contract 
for tbe rent of a building in which the hospital might be estab-
1i.Rhed. Nor do we think that the f a,et that the students of the 
Medical School had the privilege and opportunity of visit-
,in,rJ other hospitals in the city, in connection with their course 
in clinics, would determine the matter of the reasonable neces-
sity of providing hospital facilities more directly under the 
control of -menibers of the facu.ltJJ of the Medical School such 
as is here shown in the case of the hospital conducted by the 
Hospital Association. * * * But the test here, as there, is 
1ohether the a.ct done wa.._r; in the reaso1iable a,nd lawful vro-
1notion of the pu,rposes and objects for which the corpora-
tion 1wa.s created. The very terrn. 'wniversity' implie8 an in-
stitu.tion of many devartments, and the building. up of one 
depart,ment of the school or the secu.rin_q of stitdents for one 
departnient would natitraUy and rea,sonablJJ tend to promote 
the welfare and ,qrowth of other department.<; a.nd of the in.di-
f1tfion, a.s a whofo. In the c.ase of Succession of Hutehinson, 112 
"- . La. 656, 36 Sonth. 639, wllich involved the construction of a 
, will, it was held that the establishment and maintenance of a 
~ni~ and a hospital for the sick was not ultra vi.res of Tulane 
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University corporation. After quoting a statement of Profes-
sor Osler, of the Johns Hopkins University, to-wit,' The Hos-
pital is the only proper college in which ta rear a true dis-
ciple of Aesculapius', the opinion goes on to say: 
'If, then, a hospital is indispensable to a medical scl1ool, 
can any one in reason say that the authority to establish and 
maintain a medicaf school does not include authority to estab-
lish and maintalin ... a hospital/I A hospital used for such pur:-
poses is an educational institution. * * * Realizing the force 
of the fore going, the learned ·com1sel for plaintiffs are driven 
to argue that the Medical Department of Tulane is already 
sufficiently provided with clinical opportunities by having 
access to the Charity Hospital, a.nd that, therefore, a hos-
pital is unnecessary, and the establishment and maintenance 
of one is ultra vires. But that argument can hardly be serious . 
.As well might it be argued that the University has no need 
of a library of its own because it has access to the Fisk and 
Howard Libraries.' 
"Without further prolonging tl1is op1nion, we hold that 
in making the lease contract for the building in qitestion, 
to be used for hospital purposes, a11id for the benefit of the 
students of its Medical School, the University was not at-
tempting to perform an act which was 1ultra vires." (Italics 
supplied .. ) 
In Long v. Board of Trustees, Ohio , 157 N. E .. 
395, there was involved the power of the Ohio State Univer-
sity, under the powers conferred upon it by statute, to estab-
lish and maintain upon its campus a store for the purpose of 
selling and furnishing books and other student supplies to 
students and professors of said University upon a cost basis, 
. and it was held that such enterprise, being inci-
page 247 } dental to the main objects and purposes of the 
University, was not forbidden to the University 
as an agency of the State 1:Sy any provision of the State Con-
stitution. An injunction suit was brought by a taxpayer and 
citizen of the State involving the power of tb.e University to 
establish and maintain the book store, and it was argued, 
first, that the asserted power-with or without le,qislative 
sanction-,was _contrary to the State C onstitiition, and, see.-
ondly, that no sitch power had been conferred by sta.ti,te, ea:-
pressly or by implication, upon the Unfoersit11 or Trustees .. 
The court said : · 
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"The constitutiona.l question is a challenge to the right 
of the state, or an agency of the state, to engage in a commer-
cial enterprise, where such enterprise is incidental to or 
closely connected 'tVith a legitimate fwnction of the state. 
This is a far-reaching proposition. Originally the governmental 
functions of the state were simple, and confined strictly to 
state functions; but as the state ha$ advanced the government 
becomes more complex. In, co1n,.paratively recent years_ t~.e 
state has enlarged the scope of its. enterprises so. as to include 
'ma;ny that have heretofore been considered as purely private 
enterpris.es. These are mostly,..if not enti;rely, cases ... or in'." 
st~nces where a commercial or private· enterpri$e is carried on 
as accessory to some legitiniate funct.ion of the state. 1.'his is 
especially trne with respect to the universities of the state~ 
The Ohio State University is by statute 'made a body cor-
porate, and very broad general powers have been conferred 
it1wn it in respect to the adoption, of by-laws, rules, and regu-
lations for the govenunent of the University, and no express 
limitation is found as to the general scope of the powers and 
duties of the tritstees as to the bitsiness to be carried on by 
the University. It would follow, necessarily, that all the eu:-
terprises undertaken by the University should be reasonably 
incidental to the main purpose, to-wit, the maintenance of a 
University. The Ohio State University has for many years 
to a limited extent engaged in the furnishing of supplies to 
University students upon a cost basis. We see no reason 
why this is not a legitimate enterprise of the University, 
subject to such limitations as may be impos.ed by statute. 
The second proposition·involves substantially the same ques-
tion. The power of the University trustees to engage in an 
incidental enterprise would be legitimate, unless limited by 
statute. · No direct or specific statute· would be necessary to 
confer the power.'' (Italics supplied.) 
In co.nsidering the powers, duties, and- liabilities of. the 
governing boards- of a university, it is said in 14 Corpus Juris 
Secondum, page 1351: 
. ~' :II' * * and surh board· ( of universities) ordinarily have im-
vlied vower to do P-ven1thing necessar:lJ wnd con1.ienient to ac-
complish the objects of the institution and not prohibited by 
la.w. (,Citing Rheam v. Board of Regents of University of Okla-
homa, 18 P. 2d 535, 161 Okla. 268). It has been held that such 
a board may co1rntruct dormitories on the campus without 
le~dslative anthority ( citing Fanniin_q v. University of Mimie-
sota, 236 N. W. 217, 183 Minn. 222). * * *Certain duties are 
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expressly imposed on the regents or other officers 
page 248 ~ by the statutes of some states. Wh~re, however, 
by constitution or statute, certain matters are 
placed in the exclusive control of the governvng board, or 
where it has a sound discretion to exercise in the performance 
of a du.ty, the court will not interfere unless the delay in the 
performance of such duty is unnecessary or willful, or unless 
the acts of the board are subversive to the purposes for which 
the board was created. (Citing Bauer v. State Board of .1(qri-
culture, 129 N. W. 713, 164 Mich. 415.) A duty, imposed by 
charter, of teaching agriculture and the mechanical arts must 
be performed, even though the charter is amended so as to 
permit instruction in all branches; (citing Atty.-Gen. v. Illinois 
Agricitltural College, 85 Ill. 516) but, whe,re the institution is 
established for the purpose of instruction in 'the arts and 
trades and their related sciences', the tr·ustees have a very 
broad discretion in respect of the particular s-u.bjects of in-
stnwtion. (Citing State v. Toledo, 23 Ohio Cir. Ct. 527.) ,; 
(Italics supplied.) 
In State v. Re,qents of University System, of Georgia, 179 
Ga.. 210. 175 S. E. 567, it ·was held that the Regents of the 
University System of Geor~ia were authorized in their dis-
cretion to purchase lands for college purposes, to constmct 
dormitories, gymnasia, and other buildings necessary to the 
usefulness of institutions in the system, and to require stu-
dents to pay reasonable fees for their use, and were also 
authorized to lease gymnasia of the institutions in the system 
to corporate athletic associations connected respectively with 
the instituti011s at which such buildings were located. The 
court in speaking· of the power of the R.egents of the Uni-
vm·sity System of Georgia said: 
'' The netition in this case correctly alleges that the Regen fa 
of the University System of Georgia is a cornoration. Sec-
. tion 45 of tl1e reor!2·anization net of Ammst 28. 1931 ( Ga. Laws. 
1931, p. 20). provides as follows: 'There is hereby set u11 
11nd constituted a. department of the Stnte Government of 
Georgia. to be known as the ''Board of Reu-ents of the Uni-
versitv Svstem of Georgia''. The name of the corporation 
l1eretofore establislrncl and existing- under the nnme and stvle, 
"Trustr.eg of the Universitv of Georgia" *' ·* * is hereby 
<'banged to '' Regents of tl1e University Ryst<"~m of Georgia":, 
Bv section 48. as In case of the former trustees, it was pro-
viclPcl th::it. 'The Q'overnment of the Universitv of Georgia, 
and all of its brancl1cs $ * * is vested in a Board of Regents'. 
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By section S1 the Boa1rd o'f Regents was given authority 'to 
exercise any power usually granted to such corporation, 
·necessary to its usefulness, which is not in conflict tQith the 
constitutio1i and laws of this State'. Considering the history 
of this legislation, the phrase 'such corporation' was not in-
tended to designate the particular corporation, but should 
be understood as referring to 1~)£e corporations; that is, the 
Board of Regents were to exercise any power usually granted 
corporations of like character. It is thus seen that the Regents 
of the University System of Georgia. is a distinct corporate 
entity, though controlled by a Board of Regents .. w.hich is 
designated as a department of the state government It is 
further true that the corporation, by and through 
page 249 } the Board of Regents, exercises any power .usually 
granted to like corpo1·ations, which is neces-
sary to the usefulness of the particular corporation 
and is not in conflict with the l(J;U)s of this state. So 
long as the board does not exercise its powers capri-
ciously or arbitrarily, or so as to thwart the purpose of 
the Legislature in establishing a system of university edu-
cation, the board itself must determ,ine wha,t is necessary for 
the usefulness of the system, and thus will govern the Uni-
versity of Georgia and its several branches. .The powers 
granted are broad and comprehMisive, and, sitbject to the 
exercise of a wise and proper discretion, the regents are un-
tram,meled except by such restravnt.<; of la,w as are directly_ 
expressed, or necessarily iniplied. The Legislature does not 
pretend to govern the system, but has intrusted this respon-
sibility to the Board of Regents. * ~ * In view of the exten-
sive powers granted to the corporation and to the Board of 
Regents, they have authority to buy land for college purposes, 
to construct dormitories, gymnasia, and other necessary build-
ings, and to charge reasona.ble fees for their use. They also 
have power to lease the gymnasia as contemplated by · the 
contract. Nor could it be said to be an abuse of discretion 
for the regents to require students to occupy, 'to the maximum 
extent'. the new buildings in preference to existing buildings, 
for the purpose of creating riet revenues from the new build-
ings to be pledged for the payment of the bonds, provided 
the loan agreement is not otherwise illegal. The regents_ 
have the du.-ty of deciding whf!,t is necessary for the usefulness 
of the variou,,c; institutions; and a court of equity will not in.:. 
terfere with their judgment, unless it appearg to be arbitrary 
and amounts to an abuse of discretion." (Italics supplied.) 
It seems clear from the foregoing authorities that a uni-
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versity not only has the express powers granted to it by its 
charter, but also has such powers as by fair implication are 
reasonably necessary to the execution of its objects and the 
fulfillment of the pu_~poses for which it was incorporated. 
·' ... 
POWERS OF THE RECTOR AND VISITORS OF THE 
UNIVERSI~Y OF VIRGINIA. 
The Rector and Visitors of the University of Virginia un-
questionably by virtue of the purposes for which it was in-
corporated, not only have all the powers incident to the con-
duct of a university, but they have under the legislation estab-
lishing it broad aud comprehensive powers. Among other 
powers conferred by Section 6 of the original act of incor-
poration and corresponding provisions in subsequent legis-
lation, they have power "to prescribe the course of education, 
in conformity with the law, and generally, in respect to th(" 
government and management of the University, to make such 
regulations as they may deem expedient, not being contrary 
to law". In addition, it is provided that the Board of Direc-
tors shall have, in addition to its other powers, all the cor-
porate powers given to corporations by the provisions of 
Chapter 147, except in those cases where by the express terms 
of the provisions thereof it is confined to corporations created 
under the said Chapter. Chapter 147 of the, Code of Virginia 
provides in Section 3775{k) that "every corporation of this 
State shall have power to exercise all of the powers granted 
to corporations generally by the laws of this State". It would. 
the ref ore, seem proper to advert to the powers conferred upon 
corporations by the laws of Virginia. 
page 250 ~ The powers of a corporation a.re: {l) those ex-
, pressly granted, and (2) those impliedly granted 
as reasonably incident and necessary to the carrying out of the 
express powers. An express grant of power to a corporation 
carries with it all the powers that may be implied from or 
are incidental or auxiliary to, the powers expressly conferred. 
and permits the corporation to do everything convenient, suit-
able or necessary to enable it fully to perform the powers 
designated in its charter and tl1e business for which it was 
organized. 
In Fleteher Cyclopedia Corporations, Perm. Ed., Vol. 6, 
Section 2486, it is said: 
'' The express powers conferred upon corporations by 
statutes or charter provisions, do not, in the absence of statu-
tory provisions to the contrary. measure the whole extent 
of their authority. It is a familiar doctrine that every ex-
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press grant of power to a corporation carries with it all the 
powers that may be implied from or which are incidental 
or auxiliary. to those expressly couf erred, and the corpora-
tion may do whatever is necessary or reasonably appropriate 
to their exercise. The powers of the corporation include the 
latter as completely as the former.* * * The courts are in fair 
agreement as to the general nature and extent of these im-
plied or incidental powers of a corporation. They all indorse 
the proposition that a corporation has authority to do what 
will legitimately tend to effectuate the express purposes and 
·objects; that it may ordinarily do all those things that are 
convenient, suitable or necessary to enable it to fully perform 
the undertaking designated in its charter, and which usually 
and customarily attend the business for which it was or-
ganized. And the courts go a long ways in upholding con-
tracts and transactions which are in furtherance of such busi-
ness. * • i»· There is no question but that the tendency of 
the courts is to broaden the scope of implied powers. The 
modern view of most courts is that the rule as to implied 
powers 'should be reasonably applied, with a view of promot-
ing the legitimate objects- of the corporation, rather than with 
a strictness that wonlcl so hedge it about as to obst.ruet the 
practical attainment of the corporate purposes, or embarrass 
the corporate business'. In ascertaining whether a particular 
power is within the implied powerR of a corporation, it is 
persuasive upon the court, although not controlling, that legis-
latures of other states have recently passed laws expressly 
enabling corporations of the kind in question to do the acts, 
since .it indicates that legislatures have understood that the 
power did not exist under general laws. The judgment of 
the officers and stockholders of the corporation respecting th~ 
company's implied power to do certain acts is not conclusive, 
although it is entitled to some consideration.'' 
It is e\rident that the Rector and Board of Visitors of tlle 
University of Virginia have very broad powers, not only the 
specific powers provided for in reference to the "mode and 
course of instrnc-tion" and also all powers which they may 
deem expedient in referenre to the management and govern-
ment of the University, but, in addition, thev 
page 251 ~ possess those implied powers reasonably incident 
and necessary to the carrying- out of its express 
nowendo govern and manage the University. ~ey exerciRe 
. rrny power usually !?'ranted to like corporations. which is 
necessary to tl1e usefulness of the ·University and is not in 
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conflict with the laws of the Commonwealth of Virginia. So 
long as they do not exercise their powers arbitrarily or 
capriciously, or so as to thwart the purpose of the General As-
sembly in establishing an institution affording a. system of 
university education, then they themselves must determine 
what is necessary for the usefulness of courses of education 
to be conducted at the University, and thus will govern it and 
its several departments. The powers granted to them are 
broad and comprehensive, and subject to the exercise of a· 
wise and proper discretion, they a.re untrammeled except 
by such restraints of law as are directly expressed or neces-
sarily implied. These general grants of powers will include 
any and all acts reasonably necessary to execute the powers 
expressly conferred. 
THE CHARTER OF THE UNIVERSITY OF VIRGINIA 
REQUIRES INSTRUCTION IN E~GINEERING 
AND THIS INCLUDES AERONAUTI-
CAL ENGINEERING. 
The scheme of instruction organized by Thomas Jefferson 
contemplated no fixed uniform curriculum of studies to be pur-
sued by every student alike without discrimination. Each 
distinct branch of knowledge, so far as practicable, was as-
signed to an individual ''school" with its own instructors, 
and the Universitv was to consist of a collection of inde-
pendent schools. 
0
The orig'inal organization embraced eigl1t 
independent schools, viz., Ancient Language, Modern Lan-
p:uages, Mathematics, Natural Philosophy, Moral Philosophy. 
Chemistry, Medicine, and Law. The first seven schools men-
tioned were opened to matriculates on March 7, 1825. 
It will be noted that Section 4 of the original act establishing 
the University of Virginia and all the corresponding pro-
visions found in the Code of Virginia provide that instruction 
shall be given in the different branches of mathematics, pure 
and physical. The term "different branches of mathematics, 
pure and physical'' would seem to involve a distinction be-
tween pure mathematics as an abstract theoretical matter in 
contradistinction to useful applications of mathematics which 
it would seem could rightly be grouped under the term '' phy-
sical mathematics''. Physical mathematics would seem to 
be essentially identical with the modern term'' applied mathe-
matics". ~plied mathematics covers a. wide range of sub-
:iects, and for many years the following courses of study have 
hcen indicated ns applied mathematics courses, both at the 
University of Virgfoia and many other institutions: Plane 
surveying, both class and field work; desceiption geoµietry, 
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both theory and practice; mechanical drawing, both theory 
and practice; graphical statics; structural drawing; me-
chanics, including statistics., knietics, kinematics, fluid me-
chanics, 11ydraulics, etc. Engineering is a branch of physical 
or applied mathematics, which, under Section 4 of the original 
act of incorporation of the University of,Virginia and the cor-
responding sections found in subsequent legislation is to be 
taught at the University of Virginia. At the present time 
the University confines its courses in engineering to four 
major fields: Chemical, civil, mechanical, and electrical. Since 
1929 the University of Virginia has afforded a partial course 
in aeronautical engineering. Aeronautical engineering. is a 
special field of basic mechanical engineering and wherever 
instruction has been set up in aeronautical engineering it has 
been started as an extension of instruction in 
page 252 } mechanical engineering. · 
The most approved definition of the word 
"aeronautics" is that it is the art of navigating the air and 
the word implies flight and a period of flight from the time 
the machine clears the earth to the time it returns successfully 
to the earth and rests securely upon the ground.· ·"Aviation" 
is defined as the art of flying, especially the management of 
airplanes, and it has been said that aviation is a more exact 
and specific term than aeronautics and means the art or 
science of locomotion by means of airplanes. 
See, 2 Corpus ,Juris Secondum, pages 900-901 ; 
Beiv v. Travelers Insiirance Co.; 95 N. J. Law 533, 112 Atl. 
859; 
Tierney v. Occidental Life Insurance Co. of California, 89 
Cal. App. 779; 865 Pac. 400, 401; 
Masonic Acc. Ins. Co. v. Jacksmi, 200 lnd. 472, 164 N. E. 
628; 
Missouri State Life Insurance Co. v. Martin, 59 S. W. (2d) 
1081-1084. 
It is obvious that aviation is of great utility in times of peace 
ctnd will be a great protection to the Nation in times of war, 
in faet, it is indispensable to the safety of the Nation that 
· aviation should be encouraged in every reasonable aspect and 
that educational institutions should afford instruction in aero-
nautics. 
Unquestionably, the Rectors and Visitors of the University 
of Virginia· have the power to provide for instruction in aero-
nautics, not only under the broad powers exercisable by them, 
but under the· express statutory mandate that instruction 
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shall be given in the diffe.rent branches of mathematics, pure 
and physical. 
FLIGHT INSTRUC..TION NECESSARY TO COMPLETE 
COURSE.IN .AERONAUTICS AT UNIVER-
-~ SITY OF VIRGINIA~ 
The course in aeronautics as it has been heretofore taught 
at the University of Virginia consisted only of ground school 
instruction, which is confined to instruction in pertinent sub-
ject-m~tter not involving directly actual flight. In this par-
ticular part of the instruction the students are made .aware 
of such basic matters as theory of flight, operation and main-
tenance of airplanes, navigation of planes, meteorological con-
dit\ons which affect flight, rules and regulations controlling 
flight procedures and such fundamental background matters 
as must be understood by any person who is to take actual 
flight instruction and become responsible for the proper hand-
ling under all collditions of airplanes. The University of 
Virginia owns no airplanes, but it has. in its aeronautical 
laboratory some old airplanes whiclt are not usable for flight 
and which are employed for instruction in airplane sf rue· 
tures and rigging. (Tr. of R., pag·es 24-28; Catalog of Uni-
versity of Virginia, 1938-1939, New Series, Vol. 35, No. 8, 
pages 355, 356, 385, 386-388.) {NOTE = Reference is made to 
this Catalog for the reason that the University of Virginia 
is a public corporation and a department of the State, and 
the catalog is a public document and it would seem proper 
that judicial notice be taken of its contents.) 
Most institutions giving courses in aeronautics have facili-
ties for making flights and affording flight instruction. Prior 
to making application for the permit in question, 
page 253 ~ the. University of .Virginia bad never offered any 
flight instruction, though in March, 1939. a tem-
porary permit was granted by the Commission, in Case No. 
6714, to the University of Virginia Aviation Club, a voluntary 
association wholly disconnected from the Universit11 , sa.ve 
that its members were students in the Engineering Depart-
ment of the University, to conduct student flying on the 
proposed site for a period of six monthR, which expir~d on 
September 28, 1939, and during such period student flying 
took place on such site. (Tr. of R., pages 18, 19.) In order 
to afford full instruction in aeronautics. fli~:ht instruction is 
absolutely essential, and in order to give flight- instruction 
manifestly an airport or landing field must be available. (Tr. 
of R., pages 17, 19, 22-31.} As stated by Professor Frederick 
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T. Morse, who teaches the aeronautical course given at the 
University of Virginia, "the airport is the keystone of the 
whole aviation instruction. No matter what. aircraft have 
been or will become in future, one indisputable fact remains, 
they must take off and laud. In short, without airports, avi-
ation is nothing. * * * To, a.n institution offering aeronautical 
engineering as a part of a curriculum of study, flight instruc-
tion is essential to a complete .course. The airport is as to sucl1 
an institution as necessary an adjunct as a laboratory build-
ing·, an airplane, as any labo1:atory machine." (Tr. of R., 
pages 24, 25.) 
On account of there being no licensed airport in Albemarle 
County a:nd none nearer than those near Gordonsville, in 
Orange County, a distance of over twenty-five miles from 
the University of Virginia, the Rector and Visitors made ap-
plication for a permit to operate the field in question be-
cause it needed the facilities such a permit would allow to 
be created and such need rested in the course of fulfillment of 
the educational duty of the University. 
It would seem under the requirement that there shall be 
taught .at the University of Virginia the different branches 
of mathematics, pure and physieal, the Rector and Visitors 
have full power to provide adequate facilities for flight in-
struction and to establish and maintain or conduct an airport 
upon which instruction in students flying may be available. 
ESTABLISHMENT OF AIRPORT IN QUESTION E~SEN-
TIAL TO ENABLE UNIVERSITY TO PARTICI-
PATE IN THE CIVILIAN PILOT TRAIN-
ING PROGRAM. 
By the Act of June 27, 1938, known as the "Civil Aero-
nautics Act of 1938", the Federal Government created a 
"Civil Aeronautics Authority", hereinafter referred to as 
the" Authority", to promote the development and safety and 
to provide for the re.gulation of civil aeronautics. For some 
time the Army and N a.vy air service had turned to men of 
r.ollegiatc caliber in their civil recruiting, but in 1939 the 
Federal Government, acting through the agency of the Au-
thority, selected the American college as the medium through 
which practical aviation of a commerc.ial civilian type might 
he fostered and stimulated through education and subsidized 
flight training and enacted wha( iR known as the "Civilian 
Pilot Training Act of 1939 ". The Authority, acting under 
such Act, set up what is known as the '' Civil Pilot Training 
Program'' whieh was to extend over a period of several year~ 
-five years of operation having been definitely scheduled. It 
140 Bnp_rPme Court of Appeals of Virginia. 
is not compulsory for any educational institution to accept 
the training, but selection to the Program has been eagerly 
sought by the majority of such institutions, since 
page 254 ~ it is in the nature of a vocational training, the de-
mand for which is ever present wherever young 
men congregate. Over three hundred colleges and universities 
have made applic;ation to participate in the Program, which 
provides for the training of approximately 11,000 new civil 
pilots during the current school year, mainly at Federal ex-
pense, and the University of Virginia has been selected by 
the Civil Aeronautics Authority as one of such schools, and 
its participation in the Program was assured if the permit 
in question applied for was g-rante~. A quota of forty students 
has been allowed to the University and all preliminary mat-
ters of registration of students for the course have been com-
pleted (Tr. of R., pages 24-28, 95-98, 101-106.) 
All students· are to be given a course of seventy-two hours 
of ground school instruction at the college or university in 
whieh they are enrolled and between thirty-five and fifty hours 
of flight instruction at a nearby airport by an operator whom 
the institution has selected, subject to the approval of the 
Authority. The college may charge each participating student 
a laboratory fee up to $40 and the Authority will pa.y the 
college $20 per student for ground school instruction and the 
operator of the flying sehool from $270 to $290 per student 
for the flight training (Tr. of R., pages 95-102). Under the 
provisions of the Act authorizing civilian pilot training, it i~ 
essential that the field upon which flight instruction is con-
ducted he a licensed and approved field in proximity to the 
'institution by which such instruction is to be given. Other-
wise, the institution will not be approved as one selected under 
the Civilian Pilot Training Act (Tr. of R., pages 24-28, 95-97, 
101-105). The flight instruction to be given is to be conducted 
by an operator holding a Federal pilot's license, approved 
by the institution where such instruction is given, who enters 
into a formal contract for the performance of a specified 
amount of flight training, and who owns the planes used in 
such instruction, which are also required to be licensed under 
the Federal la.w. In fa.c.t, such operator and the civil aircraft 
operated by him in giving· flight instruction are required to 
be licensed under the Federal Law and by the State of Vir-
~foiR (See Sections 3775(c) and 3775(d) of the Code of Vir-
ginia). 
The site of the airport in question lias been approved by 
the Civil Aeronautics Authority (Tr. of R., pages 95-97), 
and its Aeronatuical Inspector, in an official communication 
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dated October 17, 1939, to the Inspector of the Division of 
Aerona~tics of the State Corporation Commission, said; 
"I find 110 obstacles surrounding this site that would cause 
a hazard to flying or of the training of students. I find the 
-site in its present condition suitable to the. landing and taking 
off of aircraft under the supervision of skilled pilots. After 
the improvements, which the. University of Virginia has pro-
posed, it is my opinion that this site will meet the minimum 
requirements which the Civil Aeronautics Authority require 
of an airport for student instruction." 
As there was no airport for such instruction in tlie proxim-
ity of the University of Virginia, it was imperative that the 
Rector and Visitors of the University make provision for such 
an airp_ort in order that the University of Virginia might 
be afforded an opportunity to participate in the Civilian Pilot 
Training Program and enable those taking its 
page 255 ~ course in aeronautics and others to avail them-
selves of its benefits, and especially to receive the 
flight instruction so essential to complete instruction in aero-
nautics, and without which theoretical instruction would>be 
like teaching medicine and not affording any opportunity for 
practical experience such as is afforded by a hospital. 
ESTABLISH1\ifENT OF LICENSEn AIRPORT NOT ONLY 
ESSENTIAL TOP ARTICIPATION BYUNIVERBITY 
OF VIRGINIA IN CIVILIAN PILOT TRAINING PRO-
GRAM BUT ALSO NECESSARY FOR THE FUTURE 
DEVELOPMENT OF THE AIRPORT FOR INSTRUC-
TIONAL PURPOSES IN THE COURSE OF AERO-
NAUTICS. 
The evidence showed that tlie instri1etion in student flying to 
l1e conducted on the proposed airport would necessarily re~ 
quire an operation conducted by aircraft engaged in com-
mereinl aviation and that, therefore, such airport would have 
to be licensed by the Commission in accordance with the pro-
visions of Section 3775(1) of the Code of Virginia, 1936, and 
that if a permit as applied for should not be p:ra.nted the Uni-
versitv would probably not exercise the option to purcliase 
the site of the proposed airport (Tr. of R., pages 26, 28, 30, 
37.) It also showed that in order for the University of Vir-
ginia to participate in the Civilian· Pilot Training Program, a 
suitable airport in proximity to the University was neces-
s~1·v; that the proposed airport had been approved by the 
Civil Aeronautics Authority, and that the participation of the 
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University in such Program was assured if the permit ap-
plied for should be granted (Tr. of R., pages 26-29). 
Professor Morse, who teaches the course in Aeronaµtics 
at the University and who testified that he would be in charge 
of the airport if the permit the ref or should be granted (Tr. of 
R., pages 21-22}7 stated in his testimony that it was highly. 
important that: S®-li:. an airport be a duly licensed airport in 
order for it to:,participate in any future appropriations which 
might be made by the Federal Government in the develop-
ment of airports (Tr. of R., pages 27-28); that a landing field 
possessing such a temporary lioonse as was aw·arded to the 
Aviation Club of the University of Virginia in March, 1939. 
would not satisfy the requirements of the Civil Aeronautics 
Authority, and in order for an airport to be available for 
appropriations from the Federal Government it would have 
to .be operated under a stable and permanent license, and that 
the airport in question would almost certainly be eligible to 
receive grants in the event of Congressional appropriations to 
the Civil Aeronautics Authority for the purpose of improv-
ing airports, an Act providing for which is now before Con-
gress, but it would not be eligible for any such appropriation 
unless it were a permanently licensed airport such as had 
been applied for by the University of :Virginia (Tr. of R., page 
37). He also pointed out that unless the Rector and Visitors 
of the University of Virginia secured the permit as applied 
for they would not be justified in expending the large sum 
necessary for the purchase of the field and that an unlicensed 
airport would not be eligible for appropriations from the 
State of Virginia. An unlicensed airport would certainly 
not be within the contemplation of the Act of 1938 ( Acts of 
General Assembly, 1938, pages 609-611) providing for the 
creation of a special fund for the construction, maintenance 
and improvement of airports and landing fields and for th<> 
promotion of aviation in the ·interest of operators and in 
the interest of the public and for an additional appropriation 
by the State of $5,000 to be used exclusively for the expenses 
of administration of the Aviation Laws, and that in the actual 
performance of the necessary work for construction, mainte-
nance and improvements of airports ancl landing fields the 
State Highway Department is authorized to co-
page 256 ~ operate with the State Corporation Commission 
to the extent of furnisl1ing engineering advice and 
equipment apd materials at actual cost to be paid out of 
such special fund. The airports and landing :field8 contem-
plated by such legislation clearly mean licensed airports and 
landing fields of a permanent, and not a temporary, nature. 
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THE GRANTING TO THE UNIVERSITY OF THE PER,. 
MIT IN QUESTION WOULD NOT INVOLVE IT IN 
COMMERCIAL AVIATION OR IN PURELY A COM-
MERCIAL ENTERPRISE, BUT IN AN ACTIVITY 
~ECESSARY AND INCIDENTAL TO ITS PROPER 
INSTRUCTION IN AERONAUTICS. 
The University in making -application for the permit in 
question was not asking for the right to engage in commer,. 
cial aviation, but only for the right to operate and conduct an 
airport for the landing and departure of civil aircraft engaged 
in commercial aviation, upon which there could be given in-
struction in student flying so necessary and essential to its 
course in aeronautics. The_planes (not owned by the Univer-
sity) operating on such .field will be engaged in commercial 
aviation, but that fact would not involve the University in 
· commercial aviation-the most that can be said in reference 
to the granting of the permit is that the University will be 
authorized by the permit to own and operate an airport upon 
which aircraft engaged in commercial aviation may land or 
take off, but this would not involve it in a purely commercial 
or industrial .enterprise, but, as has been shown, in an enter-
prise necessary to and incidental to the full and complettl 
instruction in the course in aeronautics which it has estab-
lished. 
The objection to the granting of the proposed airport on the 
ground that it involves the University of Virginia in a com-
mercial activity, w·ould seem not to be well founded in view 
of other incidental enterprises conducted by the University of 
Virginia. and by institutions of the State similar to the Uni-
versity, the authority to conduct such enterprises having been 
generally accepted. There would seem to he but little distinc-
tion between the acquisition and operation of an airport of thP 
nature of tliat applied for and of oth~r activities conducted 
by the University of Virginia, of which, ~n so far as such 
facts do not definitely appear of record, the Commission take~ 
judicial notice·, as being matters of common knowledge, of 
public record, of government, etc., and which woul~ seem 
under the authorities to he permissible. See Kirby v. Lewitt, 
39 Feel. 66;.City of St. Louis v. Nichaits, (Mo.) 139 S. W. 450: 
State v. Cull, 32 Ariz. 532, 260 Pac. 1023; in re Harnsberger, 
43 Wyo. 226, 3 Pac. (2d} 80; Briscoe v. Buzbee, 163 Miss. 574. -
143 So. 887; CaSeJJ v. Brice, (Ala.) 55 So. 810; Gantt v. Midl. 
Ben. HeaUh db Acc. Assn.: 174 S. C. 125, 176 S. E. 721; Con-
yers v. State, 98 Fla. 467, 123 So. 817; Hillier v. Lake View 
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Memorial Park, 208 Wis. 614, 243 N. W. 406; State v. Cand-
land, (Utah) 104 Pac. 285, 293. 
The follo,ving are some of such activities: 
(a) The University of Virginia owns a large hospital, known 
as the University Hospital, which is an adjunct to the Depart-
ment of Medicine and is under the exclusive control of its 
medical faculty and through which the Department of Medi-
cine furnishes hospital service for patients to provide neces-
sary clinical facilities demanded by the students of medicine. 
In addition to such patients, the hospital is oper-
page 257 ~ ated for private patients on a commercial basis, 
such patients not being available naturally for 
student teaching purposes. This aspect of the. University's 
activities fa largely :financed by the fees charged these private 
patients and in that sense is a definite commercial proposi-
tion, Bimilar to the operation conducted by private hospitals 
in Charlottesville and throughout the State and country. In. 
a report of the Auditor of Public Accounts for the year 1938, 
it appears that the total revenue for the University Hospital 
was $336,187.84, which included the PWA Barringer Wing 
income of $42,640.76, and the laundry for hospital purposes, 
all of which was charged to patients in the hospital, ,vith the 
exception of approximately $1,500 received from gifts and 
endowment income. The University Hospital, however, re-
ceived from appropriations $98,165.58, which included items 
from the City of Charlottesville and the County of Albemarle; 
(b) tl1e University of Virg'inia for many years has operated 
the Blandy Farm, in Clarke County, Virginia, in connection 
with instruction in Biology, dealing principally with the 
School of Horticulture. Incident to that operation, however, 
there bas been the sale of f arin produce, live stock, wool, 
etc., to aid in bearing the expenses of operation, amounting 
to approximately $3,000 a year, a commercial project quite 
outside of the field of education, though operated in connec-
tion with the educational project (See Report of Auditor of 
Public Accounts 1938) ; ( c) the University of Virginia con-
ducts an enterprise known as "Seward Forest", in charge 
of a member off.he faculty of the Universitv, the Forest being 
a verv considerable distance from the Universitv and in 
connection with which the University makes sales. of wood, 
etc., to help pay the expense of maintenance, which, according 
to suc11 Report of the Auditor of Public Accounts for 1938, 
_ fm· the year ending June 30, 1939, amounted to $3,146.17. 
which was used to pay tlie expenses of maintenance quite 
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without any regard.to any value· of use that might be made 
of the property for purposes of instruction in forestry 
courses; ( d) the University of Virginia operates a dining 
hall or "Commons", whose basic purp~se is to supply at 
cost meals to a limited number of students, up to the capacity 
of the Commons. In this dining hall visitors to fue Univer-
sity, persons having no official connection with it whatever, 
such as the Virginia Bankers' Association and other bodies in 
no wise connected with the University, desiring to ·hold meet-
ings and have conferences at the University, may be served 
with meals, for which they pay. The fact that visitors to the 
University and persons having no official connection there-
with whatever may be served with meals for which they pay, 
would seem to constitute a commercial service by the Uni-
versity. The income from the Commons for the year end-
ing June 30, 1938, amounted to $109,170.24, and it is esti-
mated that about $9,000 was from purely extraneous sources 
and not from the University students or the professors. " 
The Virginia Polytechnic Institute, which like the Univer-
sity of Virginia, is a State owned and State supported public 
institution, owns a modern and well equipped steam electric 
power plant which, besides supplying the various departments 
of the College with electric light, heat and power, is operated 
as a public utility, supplying light and po,ver to the City of 
Blacksburg- and its inhabitants and persons living in the su.r-
roun<ling territory, and which furnishes to students in the 
Engineering Department an opportunity for practical instruc-
tion in steam power plant design, heat transmission, steam 
power plant problems, and other things connected with en-
gineering. (See Catalogue, 1939, of the Virginia Polytechnic 
Institute, page 182.) It appears from a report of the Auditor 
of Public Accounts for the year 1938 that the revenue from 
the sale of power to the City of Blacksburg and 
page 258 ~ to citizens in the surrounding territory was con-
. siderable, so that it would seem that the Virginia 
Polytechnic. Institute is, in the operation of such power plant, 
engaged in commercial activities other than those of furnisl1-
ing power to the College and affording instruction to the stu-
dents. 
It is a historical fact that the Colleg·e of William and Mary · 
was, from its inception, throughout the Colonial period, and 
thereafter, one of the largest landowners in Virginia, and that 
it derived large revenues from ground rents, and enjoyed 
other mmfrnct of lands. More recently, the Western uni-
versities have been endowed by grants of public lauds and 
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have become wealthy from the use and disposition thereof. In 
all these historical instances, extensive commercial activities 
have been engaged in as incidents of ownership of property 
for educational purposes, and in conjunction with conduct of 
educational institutions. 
The above commercial activities are cited and referred to 
as illustrative of the fact that it is not unusual for a univer-
sity or college to engage in some commercial activity which 
is incidental to the -exercise of its powers in connection· with 
its educational faculties and the management of its affairs. 
THE RECTOR AND VISITORS OF THE UNIVERSITY 
ARE EMPOWERED TO OPERATE OR CONDUCT A'N 
AIRPORT OR LANDING FIELD FOR THE LAND-
ING OR DEPARTURE OF ANY CIVIL AIRCRAFT 
ENGAGED IN COMMERCIAL AVIATION. . 
It clearly appears that an airport or landing field is essen-
tial to the proper teaching of a course in aeronautics, and it 
further appears that ·an airport or landing field for the land-
ing or departure of civil aircraft engaged in commercial avi-
ation is essential under the Civilian Pilot Training Program. 
It is the duty of the Rec.tor and Visitors of the University to 
afford full and complete instruction in aeronautics and in 
pursuance thereof flight instruction is necessary, as is also 
an available airport. Under the broad powers conferred upon 
them, they have full power to establish such an airport as has 
been applied for. To deny to them such power it becomes 
necessary to look.for limitations upon their authority rather 
than for positive authority to do a specific act. There is no 
statute which prohibits them from applying for and securing 
a permit to operate or conduct an airport or landing field for 
the landing or departure of any civil aircraft engaged in 
commercial aviation, and it appears from the evidence that 
the acquisition, operation, a.nd conduc.t of such an airport ar~> 
essential and are incidental to a primary duty to be exercised 
by them. Limited only by their proper discretion, by the Con-
stitution and Laws of Virginia, they are vested with the power 
to do any act requisite to any course of instruction give·n by 
the University and, consequently, as it has been shown that 
an airport or landing field such as has been applied for is 
requisite to. proper instruction in aeronautics, the Rector and 
Visitors of the University had power to apply for and re-
ceive a permit, as authorized by the statute. 
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THE STATE CORPORATION COMMISSION HAS AU-
. THORITY TO ISSUE A PERMIT TO THE RECTOR 
AND VISITORS OF THE UNIVERSITY OF VIR-
GINIA TO OPERATE OR CONDUCT AN AIRPORT 
OR LANDING FIELD FOR THE LANDING OR DE-
p ARTURE OF CIVIL AIRCRAFT ENGAGElJ 
page 259 ~ IN COMMERCIAL AVIATION. 
. The objectors to the granting of the application for the per-
mit to operate and concluct the proposed airport or landing 
field contend that the State Corporation Commission is with-
out authority to grant such permit. 
The Commission is the creation of the Constitution and has 
no i~ereilt power. All of its jurisdiction is conferred by the 
Constitution or is derived from statutes which do not con-
travene the Constitution. Such statutes are of two classes-
one, those which are either directed or authorized by the Con-
$titution, and the other those which have their sanction m the 
inherent reserved or police power of the State. 
Richmond v. Chesapeake <f P. Tel. Co., 127 Va. 612, 619. 
The power of the Legislature to provide for the Commis-
sion to regulate aviation and to grant permits for fhe oper-
ation or conduct of airports or landing fields is proper under 
the police power of the State. Congress has enacted legis-
l~tion governing- aviation under the Commerce Clause of the 
Federal Constitution and under other clauses of the Federal 
Constitution~ The various states have enacted legislation 
!egulating the operation of aircraft, and these regulations 
have been declared to have been enacted under the police 
power and to be constitutional. Smith v. New E11-,gland Afr. 
craft Co., 270 Mass. 511, 170 N. E. 385; Swetland v. Curtis.~ 
Airports Corporation, (D. C. Ohio) 41 Fed. (2d) 929, modi-
fied on otl1cr grounds (C. C. A.) 55 Fed. (2d) 201, 83 A. L. R. 
319; People v. Katz, 249 N. Y. S. 719, 140 Misc. 46; State v. 
Larson, 10 N. ,J. Misc. 384, l 60 Atl. 556. 
The power of both Federal and State governments to reg-u"" 
late air navigation is sustained in a ·well reasoned opinion by 
the Supreme J uclicial Court of Massac.husetts, in S,mith v. 
New EnglOAid A.irr,raft Co., 270 Mass. 511, 170 N. E. 385, 
where the court said: 
"Aircraft and navigation of tlrn air have become of greaf. 
,, importance to the land and naval forces of the United States. 
~he e.arrying- of mails, in forest preservation and fire pie-
"\ 
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vention, and in commerce as a means of transportation of per;.. 
sons and commodities. Statutes touching subjects of this 
nature have been enacted by Congress and by the Legislatures 
of many of the states. Aerial navigation has been regulated 
to a greater or less extent by foreign governments. It has 
been widely discussed in relation to the municipal law and 
the law of persons and property of our own country, and to 
international law. * * :«<· The issuance of regulations by the 
Secretary of Commerce may be authorized by Congress and, 
so far as not violative of constitutional rights, such regula-
tions have the force of law. *' * * Both State and Federal 
stat11t.os contain provisions for the inspection and registration 
of aircraft and regulating and licensing of pilots to operate 
aircraft based upon qualification. These statutes and regu-
lations recognize the existence of navigation of the air as 
an established condition. They do not create such navigation. 
They do not authorize tge taking of private rights to promote 
such navigation. '*' * * The assumption underlies their terms 
that navigation of the air exists and requires regulation in the 
interest of the public welfare. *. * * The statutes 
page 260 ~ of this Commonwealth regulating the operation of 
aircraft ma1iifestly were enacted u,nder the police 
power.'' (Italics supplied.) 
In 1926, CongTess passed the first legislation concerning 
aviation (U. S. Code, Compact Ed., Title 49, Chapter 6), 
which is known as the'' Air Commerce Act of 1926''. The title 
of the act stated that it was "to e:pcoura.ge and regulate the 
use of aircraft in commerce and for other purposes". Sec-
tion 1 of the Act read: 
"That as used in this ehapter the term, 'air commerce' 
means transportation in whole or in part by aircraft of persons 
or property for hire, navigation of aircraft in furtherance 
of a business, or navigation of aircraft from one place to an-
·other for operation in the conduct of a business. * * *' The 
term 'interstate or foreign air commerce' means air com 
merce between any State, Territory, or possession, or the 
District of Columbia, and any place outside thereof; or be-
tween points within the same State, Territory, or possession, 
or the District of Columbia, but through the air space over 
any place outside thereof; or wholly within the air space over 
an~ Territory or possession or the District of Columbia.'' 
(Italics supplied.) 
Sect.ion 9 of the Act defined certain terins as used in the 
Act, among which were · 
' ;
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, 
' ' ( c) The term 'aircraft' means any contrivance now known 
or hereafter invented, used, or designed for navigation of 
or flight in the air, except a parachute or other contrivance 
designed for such navigation but used primarily as safety 
equipment. · . . - . · · 
( d) · The term 'public aircraft' means an aircraft used ex~ 
c1 usively in the governmental service. · 
( e) The term 'civil aircraft' nieans any aircraft other than 
a public aircraft. . 
(f) The term 'aircraft of the United States' means any 
aircraft registered under this Act or the Civil Aeronautics 
.Act of 1938. · . 
(Sec. 1107 (i) {7) of the Civil Aeronautics Act of 1938 
added the words in italics at the end of Subsec. (f) above.) 
(g) Tl1e term 'airport' means any locality,. either of water 
or land, which is adapted for the landing and taking off of 
aircraft and which provides facilities for shelter, supply,· and 
1·epai.r of aircraft; or a place used regularly for receiving or 
discharging passengers or cargo by air. · · . 
(k) The term '.airman' means any individual (including the 
-person in command and any pilot, mechanic, or member ·of 
tbe crew) who engap:es. in the navigation of aircraft while 
under way, and any individual who is in charge of the· in-
snection, overhauling, or repairing of aircraft. or of para-
chutes.'' · 
. By the p1·ovisions of the Act its administration was placed 
under the Secretary of Commerce, who nromufo:ated certain 
,~egulations known as "Air Commerce Regulations". (See 
Aeronautics B1:11Jetin No. 7 of U. S .. Department of Com-
me1·ce-Aeronautics Branch.) The Act provided that air-
rraft. engag-ed in inte.rstatP. or foreirn commerce and pilots 
onerat.incr anv such aircraft mm;t be licensed under the pro-
visions of such Regu]at.ions whieh fully provided for the 
licensing, insnection and oneration of aircraft and the 
licensing- of nilots who were c]m;secl a~ '' nersons in command 
of or operating- licensed airrraft in flight". 
On 1:ic•connt of th(l ref Prences heretofore made. 
na'!e 261 } to the Civil Aerommti~s Authoritv. it. would seem 
proper to sfofo 11ere that in 1938 ConQ."ress passed 
wh~t ii;; lrnown ns tl1e "Civil Aeron:mtics Act of 1938" (Act 
nf .T11ne 2:t 19R8: Pnhlir Act No. 70'1. 75 Con!!'ress (S. 3845), 
whi~h provided for tl1e creation of tl1e Civil Aeronautics Au-
tl1nritv witl1 sw~eping: reu·ulntory powers over aviation, and 
whicl1 rlircct~ th(l Anthoritv to furthe1· ann develop civil 
neronautic8 and air commerce in the United States. This act 
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amended and repealed in some instances the .Air Commerce 
Act of 1926, and transferred the administration of the A.ct 
from the Secretary of Commerce to the Civil Aeronautics Au-
thority. There is·.nothing in the Federal Ao.ts or in the Rules 
and Regulations. promulgated pursuant thereto concerning 
the establishme~:t~d operation of airports, and this question 
has been left to-tlie states, which have generally enacted leg-
islation on the subject. The Federal legislation and the regu-
lations promulg·ated by the Authority thereof fully provide 
for the regulation of aviation in the field which they cover .. 
but they do not apply to operations purely intrastate and 
which do not come within the meaning- of interstate or roreigrt 
commerce, and consequently state regulation of aviation be-
came necessary. . . . . 
In 1928, there was enacted tl1e first legislation in Virginia 
in respect to avfation (Acts of Assembly '1928, pp. 1171-1172). 
The Act contained the same definitions of "aircraft" and 
'' afrman'' as those fo the li~ederal Air. Co:n;imerce Act, and 
p-rovid~d that the. term_ "pubJic aircraft.". should mean '~ a~1 
aircraft used exclusively in the service of the State or Fed-
erai Government'; and the term ''civll aircraft' 1 should mean 
'' any afrcraft other tllan a pubiic. aircraft;_'' that the State 
Corpora.tion Commission should administer its provisions and 
f"or such purpose was authorized to proinulgate. such ruies 
and regulations relating to air traffic, construction and in-
spection of airships, qualification ancl licensing of air pi.lots, 
-stunt flying·, and such other kindred matters and things as 
the Commission might deem proper a.nd necessary to promote 
and. develop s~fe traffic by aircraft, pro~rided, however, tqat 
sue:µ rules and regulations sl10uld conform to ai:id coincide 
with, so far as possible, the provisions of the Federal Ai,r 
Commerce Act of 1926 and nmendmrnt~ thereto and the traffic 
reguJations and air traffic rules issued pursuant th~reto by 
the Depa_rtment. of Commerce;_ that no civil ~ircraft should 
be flown in Virginia unless such aircraft was licensed as l)l'O-
vided bv the Act or should 1mve been licensed under the Fed-
eral ia,v and no one should act as ailina.n of anv civil aircraft 
~he1:1 such afrcraft ~as fio,yn or opemted _in the ~tat~ untH 
be shoul~ have optaine~l a license ~s proviqed for l?Y the ~ct 
or sl10uld have been license(l under _the Federal Law; tpat 
t"tie Commissi9n should µrovid~ for tlie. issu~n~e and expirn;-
ti_on a~d for tl1e suspension a;nd revocation of licel}ses of civil 
aircraft and of a lic~nse as a.iriµan to pers_ons ap-plying ~her~~ 
for in accordance with regi1lations promulg·ated by it; that it 
should be unlawful for any person, finn or corporation to 
establish, maintain, operate or conduct any airport or landing-
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field for the landing or departure of any civil aircraft en-
~gaged in commercial aviation until a permit should be issued _ 
by the Commission, which permit should only be issued under 
certain conditions; and that any person, firm or corporation 
. establishing or conducting an airport without first obtaining 
such a permit should, upon conviction, be fined. In 1930 the 
Act of 1928 was repealed and it was provided that. the pro-
visions of the Act of 1930 should be desi~ated as §:~3775(a)-
3775(n) of the .Code of Virginia (Acts of Assem-
page 262 ~ bly 1930, pp. 714, 715). This legislation broad-
ened the scope of the previous legislation and re~ 
quired civil aircraft flown in the State to be licensed both by 
the Federal and State law and pilots operatin_q civil aircraft 
. flown or opemted in the State to be licensed under 
the Federal and State law,· that under certain conditions non-
residents might operate in the State; and that it should be 
unlawful for any person, firm or corporation to operate or 
conduct any airport or landing field for the landing or de-
parture of any civil aircraft engaged in commercial aviation 
until a pP.rmit therefor should have been issued by the Com-
mission. In 1936. the General Assembly again amended the 
law regulating· aviation (Acts of Assembly 1936, pp. 1059-
1061). As amended by the legislation enacted in 1936 Sec-
tion 3775(1) of the Code of Virginia, 1936, reads: 
"It shall be unlawful for any person, firm, corporation, 
city, county, or department of governrnent to operate or con-
duct any airport or landing· field for the landing or departure 
of anv civil aircraft en:wged in commercial aviation until a 
permit therefor shall be issued by the State Corporation Com-
mission. Before issuing sucl1 permit the said State Corpora-
tion Commission shall investigate the location of such air-
port with relation to its proximity to any other airport and 
provisions made for the safety of aircraft alighting thereon 
or departing· therefrom, and if the said proposed airport 
. shall be s~ sit.nated as to endanger aircraft using the same or 
any other airport in close proximity, or proper provisions 
have not been made in other respects for the safety of air-
craft alig;htinp; thereon or departing- thPrefrom, the said pP.r-
mi t. shall not be granted; provided, further, anv interested 
party agg-rievcd by the g·ranting or refusal of any such per-
mit shall have an appeal as of right to the Supreme Court of 
Appeals of Virginia, which shall hear and determine the case 
in the same manner as appeals are now heard from the action 
of the said commission on applications to operate motor 
busses for transportation of passengers or freight." (Italics 
·supplied.) 
152 Supreme Court of Appeals of Virginia. 
It will be seen that the leg·islation of 1936, which prior to 
the amendment of 1936, provided for the issuance of a per-
mit for an airport only to '' any person, firm or corporation,'' 
extended the provision for the issuance of a permit so as to 
include ''any city, county or department of government." 
Under the Act providing for reorganization and adminis-
tration of the State Government of Virginia (See Acts of 
Assembly 1927, pages 103, 114, 115, Code of Virginia 1936, 
Sections 585(74)-585(76), it. was provided that tl1ere should 
be a Department of Education, and by the same Act it was 
provided that the corporation known as "the Rector and 
Visitors of the University of Virgjnia'' should be continued. 
Unquestionably, the University of Virginia is a department 
of government of the State of Virginia and it is one of the 
ten State educational institutions supported by the State. It 
would seem, therefore, that the State •Corporation Commis-
sion has the power to grant to the Rector and Visitors of the 
University of Virginia a permit or license to conduct an air-
port or landing· field for the landing or departure of any civil 
aircraft engaged in commercial aviation. . 
page 263 ~ THE STATUTE AUTHORIZING THE COM-
MISSION TO LICENSE AIRPORTS OR 
LANDING FIELDS FOR COM}IERCIAL AVIATION 
SHOULD BE LIBERALLY CONSTRUED IN },A VOR 
OF THE PUBLIC. 
The Genera 1 As~;;embly not only by the passage of the leg·-
islation heretofore referred to, but by legislation providing 
for the establishment and maintenance of airports in cities, 
incorporated towns and counties and authorizing them to ac-
quire property for such purpoi;;e by purchase or condemna-
tion (See· Acts of Assembly 1936, pp. 789-791), and by the 
creation of the Division of Aeronautics of the State Corpo-
ration Commission and imposing and requiring t.o be paid 
throug·h the medium of refunds a tax of three cents on each 
g·allon of gasoline purchased in the State for use and used 
by intrastate operators in the propulsion of airplanes or any 
kind of aircraft and the creation of a special fund for the 
administration of the aviation laws and the construction, main-
tenance and improvement of airports and landing· fields, and . 
for the promotion of aviation in the interest of operators 
and for t11e public, and by providing that in the actual per-
formance of the necessary work for the construction, main-
tenance and improvements of airports and landing fields, the 
State Highway Commission is aut.J10rized to cooperate with 
the State Corporation Co111mission to the extent of furnisl1-
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·ing engineering advice and equipment and mate"rials at actual 
cost to be ])Rid out of such special fund, and by appropriat-
ing from the general fund of the Statb, not otherwjse ap-
propriated, tlie sum of $5,000 per annum to be used exclu-
sively for the expenses of administration laws, to the extent 
necessary for administration ( See Acts of A.ssembly 1938, 
pp. 609-611), and by other legislation, has recognized that 
the business of aviation is a lawful business and also an en-
terprise affected with a public interest and should be _ en-
courage(l. See Swetland v. 01.trtiss Airports Corporation, 41 
Fed. (2d) 929, 932, modified on other grounds in 55 Fed. (2d) 
301; Thrasher v. Oity of .Atlanta, (Ga.) 173 S. E. 817, 818. 
If Section 3775(1) does not plainly authorize the granting 
of the permit to the University of Virginia as a department 
of ~overnment of the State of Virginia, and if there is any 
ambiguity in respect thereto, then the provisions of such 
sfatute should be liberally construed in favor of the public, 
which, it has been seen, has a direct and active interest in 
aviation. 
In 59 C. J., Section 656, pag·e 1105, it is said: 
'' "'Where the language of a statute is ambiguous and tht1 
meaning of the lawmakers uncertain, the subject-matter of 
the statute will control to some extent in determining· whether 
a strict. or liberal interpretation shall be adopted. Laws en-
flded in tl1e interest of the public welfare or convenience 
* * * laws for the protection o·f human life or for the preser-
vation of health * * • shall be liherallv construed with a view 
to promoting t11e object in the mind of the Legislature." 
Consequently. it would Reem tbat in view of the National 
and Rtnte 1Jolicy to encourag-e commercial aviation, a liberal 
~onstruction should be adopted in l'(lference to the power of 
the Commission to grant. a permit for an airport or landing 
ficlcl to the Rector and Visitors of the University as applied 
for. It sl10ulcl also be considered that tl1e operation of an 
airport is directly connected with the hazardous 
1Jag;c 264 } business of aviation and it is reasonable to as-
sume, therefore, that it was the intention of the 
, Leg·islature that all airports for the landing and departure 
of civil aircraft en~:aged in commercial aviation should be 
under the supervision and regulation of the Commission, 
whicl1 would not be the case unless such airports were li-
censed. 
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ADMINISTRATIVE CONSTRUCTION OF SECTION 
'8775(1) _ of the Code of 1936 authorized to grant to the Uni-
AND AS AMENDED IN 19R6. 
That thP. State Corporation Commission is under Section 
3775(1) of the Code of 1936 authorized to g-rant to the Uni-
versity of Virginia a permit for the operation or conduct of 
an airport or~· landing field for the landing or departure · of 
any civil aircraft eng·aged in commercial aviation would seem 
to be plain from the provisions of the statute, for the reason 
that the University is a department of government of the-
State of· Virginia, but if there is any ambiguity in the 
statute in respect to the proper construction of the words: 
'' department of p;overnment,'' the same would seem to be 
settled by the administrative construction which has been 
placed thereon by the Commission. 
The Virginia Polyteclmic Institute is, like the University 
of Vir~nia, a public corporation and is a public institution,. 
(Constitution of Vir~:inia. Section 146, Michie 's Code of Vir-
gfoia, 193-6, Section 1903) and is a governmental institution 
owned and controlled solely by the State, and the same is 
true of the College of William and Mary. Each of these in-
. stitutions is supported by the State and is a public corpora-
tion subject to the control of the State and such corporation 
would seem to be a department of government. On August 
5, 1931, in Case No. 4646, the Commission entered an order 
granting to the Virginia Polytechnic Institute a permit or 
license under and in accordance with the provision~ of Chap-
ter 291, Acts of the General Assembly of 1930, to establish, 
maintain, operate, and conduct an airport and landing field 
for the landing· and departure of civil aircraft engag·ed in 
commercial aviation at and from its airport and landing field, 
known as "V. P. I. Airport," in the vicinity of Blacksburg, 
Virginia. On No-,1ember 10, 1936, in Case No. 6090, the Com-
mission granted to the ;CoJleg·e of William & Mary a permit 
or license under and in accordance with the provisions of 
Chapter 445, Acts of the General Assembly of Virginia, 1936, 
to establish, maintain, operate and conduct an airport and 
landing field for the landing; and departure of civil aircraft 
engag-ed in commercial aviation at and from its airport, known 
as "The Colleg-e Airpol't," lying a:bout three mileR northwest 
of the City of Williamsburg· on the east side of Highway No. 
60. The provisions of each of the orders granting- a permit 
or license for such landing field to the Virginia Polytechnic 
Institute and the College of William & Marv were similar to 
t.l1ose contained in such order, entered on October 21, 1939, 
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granting the permit for the operation of an airport to the 
University of Virginia. · 
It is a rule of statutorv construction that if a statute is 
of doubtful import a court will consider the construction put 
upon the statute when it first came into operation and that 
such construction after a lapse of time without change, either 
by the Legislature or by judicial decision, wi.11 be regarded 
as the correct construction. 
Smith v. Brvan, 100 Va. 199; 
CitJ/ o.f Norfolk v. Bell, 149 Va. 772, 780; 
page 265 ~ United States v. ,Jackson, 280 U. S. 183, 74 L. 
Ed. 361. 
In City o_f Norfolk v. Bell, stt,pra, Holt, J., delivering the 
opinion of the court said : 
'' In Smith v·. Brua.n, M a11or, 100 Va. 199, 40 S. E. 652, the 
court Raid: 'It is a rule of construction that, if a statute is 
of doubtful import, a court will consider the construction put 
upon the act when it first c~me into operation, and that con-
struction, after lapse of time, without chang·e either by the 
legislature or judicial decision, will be regarded a.s the cor-
rect construction. Sutherland on Stat. Const., section 307; 
.Anable v. Connnonwea.lth, 24 Gratt. (65 Va.) 563, 566: Lewis 
v. ,1:Vhittle, 77 Va. 415,422; Mang1t.s v. McClelland, 93 Va.. 786, 
789 (22 S. E.. 364). So also the practical construction given 
to a statute bv public officials, and acted upon by the people, 
is not only to be considered, but, in ca8es of doubt, will be re-
garded RH decisive. It i8 allowed the same effect as a course 
of judicial decision. The legislature is presumed to be cogni-
zant of such construction, and, when long; continued, in the 
absence of leg'islation evincing a dissent, the courts ,vill adopt 
that construction.'' 
v\Then the permit was granted to the Virginia Polytechnic 
Institute tl1e statute, as has been seen, contained no· provi-
sion for the issuance of a permit to a ''department of govern-
ment,'' but only provided for a permit to '' any person, firm, 
or corporation.'' The order grantin~ to it such permit re-
cited that the Virginia Polytechnic Institute was a. corpora-
tion and tlle ,Commission evidentlv construed the act as suf-
ficiently broad to authorize the gr°anting of the permit to the 
Virg-inia Polytechnic Institute, which is a corporation, even 
thoug·h it is a public corporation owned and supported by the 
State. Not until 1936 was any change made by the General · 
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Assembly in respect to whom such permits should be issued 
and then the act was broadened so as to include a '' depart-
ment of government.'' 
It would seem that the administrative construction placed 
upon the legislation in question, as it existed in 1930, by the 
Commission was that a college or university, which is a cor-
poration, had the rig·ht to secure a permit to operate or con-
duct an airport or landing field for the landing or departure 
of any civil aircraft engaged in commercial aviation. The 
silence of the General Assemblv at its sessions in 1932 and 
1934 would seem to indicate that the General Assembly thought 
that such legislation was sufficiently comprehensive to justify 
the construction placed thereon by the Commission and the 
action of the General 1\.ssembly in 1936, in providing for the 
granting of permits for an airport to a '' department of gov-
ernment'' would seem to be an approval of the construction 
placed upon tl1e Section in question by the Commission, and 
to show that it was the polic·r of the State. to extend to a 
"department of government," in which such institutions as 
the University of Virginia, Virg'inia Polytechnic Institute 
and the Colleg·e of vVilliam & :Mary are included, the rig-ht to 
operate and conduct an airport of the nature of that involved 
in the case at bar. 
See State v. Ma.rsh, (Neb.) 227 N. W. 926. 
pag·e 266 ~ THE AIRCRAFT PROPOSED TO BE USED 
ON THE AIRPORT IN QUESTION FOR 
INSTRUCTION IN STUDENT FLYING wrLL BE 
CIVIL AIRCRAFT ENGAGED IN 00:MMERCIAL 
AVIATION AND UNDER SECTION 3775(1) THE AIR-
PORT UPON ·wHICH SUCH INSTRUCTION IN STU-
DENT FLYING IS PROPOSED TO BE GIVEN 1vIUST 
BE AN AIRPORT LICENSED BY THE STATE COR-
PORATION COMMISSION. 
The objectors concede that the University of Virginia has 
the power to operate and conduct an airport for instruction 
in student. flying-, but, in addition to the contention that under 
Sect.ion 377f> ( t) it has no right to secure a permit from the 
Commission for fin airport or landing field such aR was ap-
plied for by the Rector and Visitors o:f the University, they 
also rontend that the Commission is not authorized under 
Ruch Rection to gTant a permit for tl1e nil'port as applied for, 
for the reason that. under Section 3775(1) an airport must be 
one for the landing and departure of civil aircraft engaged in 
·commercial aviation. 
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In considering tltls objection, it may be well to determine 
wha.t is meant by "civil aircraft engaged in commercial avia-
tion.'' Under Section 3775 ( a) of the Code of Virginia of 
1936, the term '' Public Aircraft',. means '' any aircraft used 
exclusively in the service of the State or Federal Govern-
ment," and the term '' Civil Aircraft" means a.ny aircraft 
other than a public aircraft. Under Rule .1:2 of the Rules and 
Regulations promu]gated by the Commission in Case No. 
5970, on July 20, 1936, it is provided that licEmses shall be 
issued to certain classes of civil aircraft: (a) Commercial 
Aircraft, that is, aircraft engaged in carrying passengers 
or property for hire, other than United States mail, and (b) 
Non-Commercial Aircraft, that is, aircraft used solely f-0r 
pleasure or non-commercial purposes. 
The aircraft to be used by the field instructor to be em-
ployed by the University of Virginia for instruction in 
aeronautics, with the approval of the Civil Aeronautics Au-
thority. will be civil aircraft engaged in commercial aviation. 
(Tr. of R., page 26.) As has been c]early shown by the evi-
dence, such instructor will be operating for compensation or 
for hire in his instructiou of students and, therefore, wi11 be 
engaged in commercial aviation, which is defined in Webster's 
New International Dictionary (Second Edition), Unabridged, 
1935. to mean: '' The business, management and operation 
of aircraft, especially for profit." The term "Commercial 
Aviation'' would seem to be svnonvmous with '' Air Com-
merce,'' which is defined in the"' Federal Air Commerce Act 
of H>26 a11d the Federal Civil Aeronautics Act of 1938 to 
moan ''transportation in whole or in part by aircraft of 
persons or property for hire, navigation of aircraft in fur-
therance of a b'U,siness, or navigation of aircraft from one 
])lace to another for operation in the conduct of a business." 
The lParned counsel for the objectors contended at the 
hearing that the term '' Commercial Aviation" means the 
operation of aircraft for the carrying of passengers or prop-
erty for hire from one definite point to another and did not 
include such an operation as would be involved in the in-
struction of students on the airport applied for, but this con-
struction would seem to be too narrow. The word "com-
mercial'' has a broader meaning. In 15 C .• J. S., page 576, 
it is said: 
page 267 } '' COMMERCIAL. * * * In a comprehensive 
sense, occupations and recognized forms of busi-
ness enterprises wlJich do not necessarily involve tradin~ in 
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merchandise, as well as 'buying, selling and exchange in the 
general sale~ or traffic of (American} markets. * * * Used 
in a broad sense, it includes 'industrial' and is sometimes 
synonymous with 'business.' ' 1 
It is plain that no one could seriously question the fact 
that the term ''.~mmncial aviation" is broad enough to 
include the opera~ion of aircraft on an airport or landing 
field where the operator is eng·aged in the business of instruc-
tion of Rtudents fo flying in his own planes for compensa-
tion, · 
THE STATE CORPORATION COl\fMISSION HAS :MADE 
INVESTIGATION OF THE LOCATION OF THE 
PROPOSED AIRPORT AS PRESCRIBED BY THE 
STATUTE AND THE EVIDENCE SHOWS THAT 
THE PERMIT SHOULD BE GRANTED. 
It will be noted that under Section 3775(1) it is provided 
that before issuing· suc11 permit the Commission shall investi-
gate the location of the proposed airport with relation to its 
proximity to any other airport and the pr9visions made for 
the safety of aircraft alighting thereon or departing there-
from, and that if the proposed airport shall be so situated 
as to endanger aircraft using the same or any other airport 
in close proximity or proper provisions have not been made 
in other respects for the safety of aircraft alighting thereon 
or depa.rt.ing therefrom, the said permit shall not be granted. 
Tbe evidence shows that the Commission had made the in-
vestigation required by the statute ( see testimony of R. E. 
Steele, Director of the Division of Aeronautics of the State 
Corporation Commission, pag·es 90-99, and also of A.G. Per-
, kinson, Airport Engineer for the said Division of Aeronautics, 
pages 151-159). As hereinbefore stated, the nearest airport 
is situated about eighteen miles airline from the proposed 
field. so that operation on the airport in question could not 
possibly be endangered on account of its proximity to any 
other field. The evidence also showed tl1at the airport in ques-
tion is suita.ble not only for student flying but also for the 
landing. or departure of civil aircraft eng·aged in commercial 
aviation. (Tr. of R., pag·es 28-30, 68-86, 87-89, 90-100, 151-
159.) 
Professor Frederick T. Morse, Associate Professor of Me-
chanical Engineering· and Director of Aeronautical Training·, 
H. F. Batcheller, et al., v. Commonwealth. 159 
who has held a Federal and State licPnse of the private pilot 
type and who flew extensively during tl1e years 1934 and 1937 
or 8, throughout Albemarle County and adjoining counties 
but gave up his license on acc.ount of the lack of proper fa-
cilities for flying and the inconvenience of journeying such 
a long distance to other airports or landing fields, and who 
will be in charg·e of the operations on the airport in question, 
testified that the location of the proposed field ''will be sat-
isfactorily convenient. to the University of Virginia and it is 
within the limits prescribed by the Civil Aeronautics Au-
thority for institutions participating in the Civilian Pilot 
Training Program"; that, in his opinion, "the site is a safe 
one for general commercial purposes, including pilot train-
.ing''; that the permit which the University sought would al-
low the landing· of visiting planes, commercial or otherwise, 
and that '' the cl1aracter of tl1e terrain, the dispersion of the 
dwellings, the drainag·e, and many other features which are 
usually taken into consideration, recommend this proposed 
site." (Tr. of R., pages 28-30.) 
page 268 ~ W. R. Franke. wl10 holds a FP.deral and State 
, commercial pilot's license and operates the com-
mercial airport at Farmville and is the Manager of the Farm-
ville School of Aeronautics, and who it was shown by the 
evidence would be employed to instruct and supervise the in-
struction of students· in the eve11t of the granting of the per-
mit applied for, testified that he had landed and taken off on 
the site of the proposed airport probably twenty times in the 
past two years; that l1e lmd landed in a.t least four places on 
the field; that for purposes of an airport, the proposed site 
would be an ideal one, and with the improvements contem-
plated it would be an excellent airport and that in its then 
present conclition tlie field was s:ife for the lauding and de-
partur~ of aircraft. 
E. H. Faber, who also holds a Federal :rnd State com-
mercial pilot's license, testified that he had conducted student 
• flying· instruct.ion in connection with the Aviation Club of the 
University of Vir.~inia, to whom a permit was granted, as 
aforesaid, in Mareh. 1939, and that he had made approxi-
mately sixty flights off the field during the preceding year 
without mishap; tlia.t, in his opinion, tl1e proposed site· was 
entirelv adequate for an airport, as proven by the fact that 
it bad ·been used considerably for that purpose·, and that he 
thought it was a safe and adequate airport for the purpose 
of taking· off and landing civil aircraft for the purpose of stu-
dent instruction. (Tr. of R.., pages 87-89.) 
R E. Steele~ Director of tl1e Division of Aeronautics of 
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the Commission, testified that he had personally examined 
the proposed field several times; tbat, in his opinion, based 
on personal inspection and surveys conducted by the Division 
of Aeronautics jointly with the Civil Aeronautics Authority 
and also the ·works Prog-ress Administration of Virginia in 
the early part of 1939, the proposed site was well adapted 
for airport purposes; that the approaches from almost every 
direction of all proposed airways are perfectly clear for dis-
tances necessary for safe landing and taking off; that the 
field is almost clear of any obstruction, the closest house be-
ing a.bout a half mile distant, not considering the tenant house 
and barn located on the proposed field, and that ''considering 
the rolling character of the terrain, this site is as fine a one 
as could be found in the type of country surrounding Char-
lottesville" (Tr. of R., pages 91-94). He further testified 
that tlw proposed site was a1)proved and selected by the 
Civil Aeronautics Authoritv for inclusion in its National 
Airport Survey as a prefen:ed airport for future large scale 
development and that it was his understanding: that recom-
mendations were made to the last Conp-ress by the Authority 
for Federal participation in airport development and that 
this particular site was included in such recommendations, 
and concluded his report to the Commission respecting· such 
airport as follows: 
'' As R result of mv investigation of the location of this 
proposed airport ancJ from the point of view of the safety of 
aircraft in alightin~ thereon and departing therefrom and 
ifa irnneral suitability as an airport, I recommend to the Com-
mission that license as applied. for be p:ranted." (Tr. of R., 
p. 99.) 
A. G. Perkinso·n, Airport Engineer for the Division of 
Aeronautics· of the State Corporation Commis-
pag·e 269 ~ sion, testified that he had made an examination of 
the proposed field as an airport, both from the · 
air and by automobile; tha.t as a result ·of his investigation 
he comdderecl the proposed site to be a safe airport for com-
mercial flying, (Tr. of R .• page 152), and that "it is safe for 
commercial operation and has bP.en for a number of years." 
It would, therefore, seem that there can be no question 
about the suitability of the location of the proposed airport 
and ;:ilso as to its safety for student flying and commercial 
aviation. 
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THE EVIDENCE OF THE OB.TECTORS PAILED TO 
SHUW ANY R.EASON WHY THE .PERMIT IN 
QUESTION SHOULD NOT HA VE BEEN 
GR.ANTED. 
Three witnesses appeared at the hearing in. opposition to 
the granting of the permit-Dr. Henry E. Batcheller, Captain 
H. H. Royall and Mrs. Lois W. Royall, his wife. 
Dr. Batcheller presented a petition Higned by certain land 
owners and residents in the vicinity of the proposed airport 
protesting against the granting of the permit and stating 
their objections thereto. Such objections may be summarized 
as follows: 
(1) That the section surrounding the proposed site is resi-
dential. clo8ely settled for a rural community, and that some 
of the finest houses in Albemarle County are in the immediate 
vicinity; · 
(2) That the great attracti011s to tbe neig·hborhood adja-
cent to the proposed airport arc thP. hunting· facilities and its 
suitability for gTowing pedigreed horses, cattle, and other 
live-stock, and that the Keswick Hunt ,Club draws not onlv 
visitors for the season, bnt many permanent residents, greatly 
improving the value of property throughout the section; 
(3) That the noise of planeR closP. to the ground in warm-
ing· un, ascending and landing would be most objectionable 
and gTeatly affeet t.hc comfort and peace of mind of residents 
in the neighborhood, and ,,rou]d lead to a depreciation of 
property values for a considerable distance from the imme-
diate a rca of the field proposed, ancl this would be particularly 
true if m~cd as a student flying- sc110ol; 
( 4) That the menace of accidentc:; which would most prob-
ably he incident to a scl10ol for flying· would bP. a hazard which 
would affect tl1e desirability of living in the area, and, there. 
fore, property values would drcrease disastrously in case 
of those owning property in the immediate vicinity of Milton 
and Shadwell; 
(5) That not VPry far from tlie University of Virginia 
tlwre were other locations available, far less thickly settled, 
where land values :ue not so hi~;h, which could be used for 
the purpose of establishing- a school for flying· and where it 
would not constitute so serious a nuisance nor affect property 
values so copsiderably to the detriment of so many property 
owners and tax returns to the State and County. 
The Commission allowed the petition to be filed as a peti-
tion of intervention and stated that it received it for what 
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it might be worth, and it would seem that it should be ac-
corded little, if any, weight as evidence, though in view of 
the decision in Petersbur.q, etc., Rwy. Co. v. Commonwealth, 
152 Va. 19·3, it is uncertain what weight, if any,. 
page 270 ~ should be given to such a petition. At the most, 
it w~:mld seem that the only evidential value to 
be given thereto \vas that the signers of the petition objected 
to the granting ,of the- permit for the reasons therein stated. 
The testimony of Dr. Batcheller, whose home is about a mile 
. and a quarter from the proposed field, was to the effect that 
the neighborhood in which the proposed airport was to be 
established is purely a residential area, where some thorough-
bred livestock and horses are raised; that. there is practically 
no farming in such section; that most of the people residing 
in the community had retired from business and if airport 
activities were conducted in the vicinity of their homes the 
noise of planes flying· over such homes would be objectionable, 
and that such planes created a fire hazard, and that an airport 
should not be permitted in a neighborhood where were lo-
cated such "historic shrines" as ''Monticello,'' the home and 
burial place of Thomas Jefferson, '' Ashlawn ", the home of 
J a.mes Monroe, and other old and historic homes, and the 
establishment of the airport in question would jeopardize the 
security of those living in the section surrounding it and ren-
der their assets insecure, and that the objections set forth 
in such petition offered in evidence still existed. (Tr. of R.,. 
pp. 169-179.) 
Captain H. H. R,oyall, a retired naval officer, wl1ose resi-
dence is probably about one mile from the airport in question, · 
and who stated that he was '' violently opposed'' to the grant .. 
ing of the permit applied for, stated that his reasons for oppos- · 
ing the granting of the permit were tlw danger of airplanes 
flying over his home and falling thereon and damagi.ng it, 
and unless fire broke out. he could not recover on his fire in-
surance policy; that the flying conducted by the students last 
sumtper after the temporary permit was gTanted was a nui-
sance on account of low flying; tha.t if the airport was estab-
lished it would be a nuisance and as muc.h of a nuisance as 
would result if a city allowed a gas factory to be established 
in a residential district; that he did not wish to live around 
an airport; tllat. when he retired from the naval service, he 
came to the community, and acquired l1i!=; present home where 
he conld he quiet and lmve a country home; that lie owned 
about ~1 R acres of land which he estimated had a value of 
from $1.8,000 to $20.000; t.hat if ]1e had inve~tecl in a farm 
and not a country home, the establishment of the airport 
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would probably not make much difference, but that the estab-
lishment of the airport would decrease the value of his prop-
erty if he wished to sell it, and he probably would have to sell 
it; and that there were many fine homes in the neighborhood 
around the proposed airport (Tr. of R., pp. 180-186). 
Mrs. Lois W. Royall, wife of Captain H. H. Royall, testi-
fied that when the student flying· was conducted on the site 
of the proposed airport in the summer of 1939, it was very 
disagreeable on account of low flying over her home; that she 
understood the flights were for seven minutes and every turn 
was made at a point from her l10me and she could see the 
trees wave as they were flying. Her evidence related solely 
to the flying engag·ed in by the students wbe~ they used the 
field for which a six months' permit was granted to the Uni-
versity of Virgfoia Aviation Club (Tr. of R., pp. 187-189). 
Some of the contentions of the objectors will be considered. 
The contention of the objectors that an airport 
page 271 ~ is a nnsance per se is not well founded. It is 
well established by the authorities that an airport, 
landin~· field or flying school is not a nuisance per se. 
In 2 C. J. S., page 909, it is said: 
'' An airport, landing field or flying school is not a nuisance 
per se, althoug·h it may become a nuisance from the manner 
of its construction or operation; in other words, it can be 
regarded as a nuisance only if located in an ·unsuitable place 
or if operated so as to interfere unreasonably with the com-
fort of adjoining owners.'' 
In Swetland v. Curtiss Airports Corporation, 41 F. (2d) 
929. 932, modified on other grounds in 55 F. (2d) 201, it is 
said: 
"In view I of this declared legislative policy, we have no 
difficulty in arriving at t.11e conclusion that a private air-
port, flying sc]100I. or landing field such as the defendants 
propose to operate is not a nuisance per se. It is obvious · 
that altl1ough aviation is still to some extent in the experi-
mental stage, it is of great utility in times of peace, and will 
he a g,-eat protection to the nation in times of war. In fact, 
it is indispensable to· the safety of the nation that airports 
and flying' schools such as contemplated by the defendants 
be encouraged in every reasonable respect. An airport, land-
ing field, or flying· school can be regarded as a nuisance only 
if lo()JJted in an unsuitable location (Euclid v. Ambler Realty 
Co._, 272 U. S~ 365, 388.1 71 L. Ed. 303; 46 C. J. 666) or if op;. 
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erated so as to interfere unreasonablv with the comfort of 
adjoining property owners.'' ·· 
The content.ion that the permit in question should not be 
granted on account of the annoyance arising from the warm-
ing up of airplanes on the proposed field is untenable. The 
evidence Allowed that the homes of those objecting to the 
granting of the permit were over one-half mile therefrom 
and the Commission properly took judicial notice. of the fact 
that any such noise could not possibly occasion any of the 
objectors any annoyance. Neither would the noise arising 
from the operation of the planes in the air when flying in 
the vicinity of or near the houses of the objectors constitute 
a reaAon .for the denial of tbe permit, as there was no evi-
dence to show that if the permit sbould be granted, the planes 
would not. fly at a proper altitude. and it may here be noted 
that under Section 3775(n) of the Code of Virginia 1936, 
the Commission has jurisdiction to 1·eg-ulate the altitude at 
wbich planes shall fly and to enjoin their improper flying. 
In Swetland v. Curtiss Airports Cor1wration, s1,ipra, it is 
said: 
''It is claimed t.l1at certain obnoxious features arise out of 
the operation of the airport, and it is nece~sary that we 
consider them in detail. Complaint i!:; made that there i!::1 
certain noise arising from the warming up of airplanes and 
in their operation over the propntv of the plain-
pag·e 272 ~ tiffs~ and noise may be of sucl1 a character as to 
c.onstitute n nni8ance. 46 C . .T. 683 et seq.; 20 
R. 0. L. 445. But we are of the. opinion that the noi8e from 
the operaHon of the airport, as the evidence shows the de-
fendants will operate it, and the noise of the airplanes when 
flyin,2,· at nropcr altitudes. m·c not of such a de~ree as to annoy 
nersons of ordinarv semdbilities. Cnlwmlni,q Ga.qli.qht ~ r!oke 
Co. v. Fredand. 12 Ohio St. 392. The noises are lPss than 
plaint'iffs might be comoelled to endure from industrial plants 
whicl1 might nroperly locate in this locality. Annotation, 23 
A. L. R. 1407.'' 
The objection thflt there would be clnmrer of phmes falling· 
,10011 the homes of the objectors and r.onsequentlv injuring-
the snme. was founded npon mere annrehension of ininrv and 
<1onstifoted no g-rouncl for the denial of the permit. The evi-
.ner1ce shows tlrnt there is no 1·ecord of wherP an airplane has 
fR llen nnon a. house in Vindnia excrpt one where an armv 
plane fell upon a l10use and such plane was not under the 
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same regulation that civilian p]anes are (Tr. of R., p. 117). 
Mere apprehension of injury from the falling of planes is 
not sufficient to warrant the denial of a permit for an air-
port. 
In Th:mshe,· v. City of .Atlanta, (Ga.) 173 S. E. 817, 818, 
it is said: 
"An airport is not a nuisance per se, although it might be-
come such from the manner of its co11struction or operation. 
Mere apprel1ension of injury from the falling of planes is 
not sufficient to authorize an injunction against aerial navi-
gation over the property of the complainant." 
The contention of the objectors that if an airport as ap-
plied for should be established there would be a depreciation 
in the value of their property constitut~d no ground for a 
denial of the permit. There is notl1ing to sustain this con-
tention except the unsupported statements of Dr. Batcheller 
and Captain Royall. It is a matter of conjecture and specu-
lation whether any such depreciation would result. But 
even if the establishment of the airport should result in a 
depreciation in the value of the fine residences and country 
11omes in tbe community where the airport was proposed to 
be establislied, tha.t fact afforded no reason for the denial 
of the permit applied for. Aviation is a lawful business and 
the owner of real estate has tl1e right to establish an airport 
thereon, if it is properly located and properly operated, not-
withsta11ding for aestl1etic and sentimental reasons it may 
not he agreeable to persons owning fine country homes in the 
communitv. 
In Sweilm,d v. Curtiss Airports Corporation, supra, it was 
said: 
'' Evidence lrns bPen offered npon the is~mes as to whether 
01· not the property of the plaintiff8 will decrease in value 
if tlrn ]oca.tion of the airport upon the adjoining property is 
not enjoined. "\Ve find it unnecessary to detP.rmine this issue, 
for if it. he r.onceded that the property of the plaintiffs wil1 
decrease in value if tlrn airpm·t is permitted to 
l)ag-e 273 ~ operate, that alone would not entitle the plain-
tiffs to an injunction. Hazlett v. Marland Re-
finin.r1 Co .. 30 Fed. (2d) 808; 46 C .. T. 682, Note 25. If the 
airport is not a nuisance, its operation mav not be enjoined 
hecausn to some extent the value of the plaintiffs' property 
will be decreased for the purpose to which it is now devoted. 
It is a matter of conjecture and ~peculation whether the prop .. 
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erty · of the plaintiffs will inerease· in value for other pur-
poses, and whether the plaintiffs will ultimately sustain actual 
financial loss because of the operation of the airport.. It may 
be conceded that the_ property of the plaintiffs will be less 
desirable for the purposes of a country estate. No one will 
contend that the plaintiffs will have the same enjoyment of 
peace and qniet which they have had in this locality for nearly 
a quarter of a century. This they have been able to have· 
because of the use to which the adjoining property was de-
voted, but they at no time had a right to prevent the adj.oin-
ing owner from nsing this property for any reasonable pur-
pose. They have been fortunate in that they have been able 
to enjoy their country estate as they have for so long a 
time.. They must now yield to change and progress of the 
times.'' 
In 46 C. J. 682, Note 25, it is said: 
'' But a use of property which does not create a. nuisance 
cannot be enjoined or a lawful structure abated merely be-
cause it renders neighborhood property less valuable. If 
there be no public or private nnisance created in the use of 
property, no recovery of damages can be allowed for the 
diminution in value of the property by reason of the lawfuJ 
use of snch property made by ar nearby owner.'' 
In Hazlett v. Marland Refi,nin_q Co., 30 Fed. (2d) 808, it 
was held that a drive-in and oil filling station was not a nui-
sance per se and that mere depreciation in the value of prop-
erty adjoining the proposed station was no ground for an 
injunction. The court said: 
"Mere depreciation in the value of adjoining property is 
not of itself sufficient to warrant injunctive relief. • '"' • In 
!Jean v. Powell Undertaking Co., 55 Cal App. 545, 203 P. 
1.015, the court said : 'The trial court found that the value 
of· plaintiffs' property will be depreciated. Such findings, 
standing alone, and not supported by other findings showing 
that the defendant is maintaining, or about to maintain, a 
nuisance, will not support the judgment. In many instances 
in a populous neighborhood the property of one person is 
depreciated by the near proximity of the property of another. 
Such burdens are ordinarilv incidents to residence and owner-
ship in a city.' " · 
The principal objection of the objectors would seem to be 
that no airport or landing field for the ]anding or departure 
of civil aircraft engaged in commercial aviation should be 
permitted in a section of Virginia where so many "historic 
H. F. Batcheller, et al., v. Commonwealth. 167 
shrines'' and other old and- well known homes were located. 
The same objection was made when the Univer-
page 274} sity of Virginia Aviation Club made, in March, 
1939,- an application for a temporary license to 
conduct a students' flying school on the field in question, which 
license was granted on March 29, 1939, for the period of six 
months and expired on September 28, 1939. The "historic 
shrines" to be protected from the operations on the pro-
posed field seem to have been ''Monticello,'' '' Ashlawn,'' 
''Shadwell,'' where Thomas Jefferson was born ( though the 
residence in which he was born has been destroyed by fire 
and the rebuilt home on the site of the original "Shadwell'' 
is now occupied by Dr. Batcheller and described by him as 
"the last place of Thomas Jefferson that went out of the 
family'' and, therefore, retains the name ''Shadwell''), ''Edge 
Hill", where for many years ·descendants of Thomas Jeffer-
son resided, and '' Cloverfield' ', about the history of which 
nothing appears in the record. · The evidence shows that 
"Monticello" and "Ashlawn" are about four miles from the 
proposed airport, "Shadwell" about one and one-quarter 
miles, '' Edge Hill'' about two miles, and '' Cloverfield'' four 
or five miles therefrom, and the residences of those signing 
'the protest against the granting of the permit were shown to 
be from one-half to five miles from the proposed airport (Tr. · 
of R., pp. 46-48, 185, 186). It is significant that the City of 
Charlottesville, which advertises itself as "the heart of his-
toric Virginia", made rio objection to the granting of th~ 
permit in question, and that tbe Association· in charge of 
''Monticello'' and the owner of '' Ashlawn'' likewise made 
no objection thereto. It is inconceivable that Thomas Jef-
ferson, who left this for his epita.ph, now carved upon a 
shrine at Monticello: 
"Here was buried Thomas Jefferson, author of the Declara-
. tion of Independence, of the Statute of Virgjnfa for Religious 
Freedom, and Father of. t11e University of Virginia," 
would have objected to or tolerated any objection to tbe 
establi~hment of the airport in question, shown to be essential 
to proper and full instruction in aeronautics, which is today 
so essential to the safety of the nation and the development 
of its commerce, and most probably had he been living at tlie 
time of the hearing· upon the application for the permit in 
question, he would have been one of the strongest advocates 
for granting· it. No reason is perceived why because the air-
port in question is located in an his~oric section in which 
many great men have lived and where they have died and were 
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buried, scientific, educational, economic, and commercial de-
velopment should not be sanctioned or countenanced, but in-
stead such section shoulc;l be left to the enjoyment of those 
having· fine country homeR, who object to any activity tending 
to interfere with their peace of mind, whatever that may be, 
or the quietude of the countryside, whatever that may be. 
If such a. policy should be adopted, development of Virginia, 
so famP.d in history and having so many "historic shrines,'' 
would be seriouslv retarded. 
Historic shrines~ and historic homes should not prevent the 
development of an airport and aviation merely because they 
are situated in the same communitv aud the evidence shows 
that such has not been the case. The Central Airport near 
Richmond is the second most active airport in the State and 
is less than two miles from the State Capitol of Virginia, 
which was designed by Tl1oma·s Jefferson, and airplanes op-
erating the1·eon and therefrom fly over the Capitol; the air-
port owned and operated by the College of William & Mary is 
only about two mifos from the Williamsburg 
pag·e 275 }- Restoration in Williamsburg; the Washington-
Hoover Airport. which is one of the busiest air-
ports in the State, is situated on tbe south side of the Poto-
mac River in the shadow of Arlingfon, the former home of 
GP-neral Robert E. Le«\ and where u·ow fa located the National 
Cemetery, and is also in close proximity to the National Capi-
tol, the Lincoln :Memorial and the Wl1ite House. The Beacon 
_Field located in Fairfax County, which has the largest stu-
dent training operation in Virg·inia, is situated within less 
t.han three miles from Mount Vernon, the home of George 
Wasl1ingfon (Tr. of R., pages 114-116). It may be added 
that the University founded by Thomas ,Jefferson is certainly 
an "historic shrine", and yet the· Rector and Visitors of the 
Unhrersity, nohvithstanding such fact, applied for the per-
mit in question. There was no evidence to support the con-
tention tliat other locations not verv far from the Univer-
sity of Virginia and less objectionabie to the objectors were 
available. 
C01~sidcred from every an~;le and every standpoint, the 
object.ions advanced by the intervenors and objectors showed 
no reason for not g-ranting· the permit as applied for. 
THE PERMIT A.S APPLIED FOR WAS PROPERLY 
GRANTED. 
Inasmnch as it plainlv appeared that the applicant, the 
Rec-tor and Visitors of the University of Virginia, is a duly 
created public corporation and g-ovemmental agency of the 
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Commonwealth of Virginia, and as such within the Common-
wealth a department of the government within the meaning 
of Section 3775 ( J) of the Code of Virginia; that it is not 
ultra vires its charter for it to own, operate, or conduct an 
airport or landing field for the landing and departure of civil 
aircraft engaged in commerciaf operation; that the aircraft 
proposed to be operated upon said airport or landing field 
will be civil aircra.ft engaged in commercial aviation within 
the meaning- of said Section 3775 (I) and that the State Cor-
poration Commission has jurisdiction to determine whether 
or not a permit or license for the establishment, operation 
and maintenance of an airport or landing field as applied 
for by the Rector and Visitors of the University of Virginia 
should be issued; and that the location of the airport or land-
ing· field so applied for was suitable for such purpose and no 
reasonable objections were shown to the granting of such per-
mit or license, the Commission is of the opinion that the order 
of October 21, 1939, g-ranting to the applicant, the Rector and 
Visitors of the University of Virginia, the license or permit 
so applied for by it was a proper order and that the license 
or permit was properly grant~d. 
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CASE NO. 6864 
Commonwealth of Virginia, at the relation of The Rector and 
Visitors of the University of Virginia 
It having been stipulated and agreed between counsel rep-
1·esenting tl1e Commonwealth and the respondent that cer-
tain original exhibits need not be copfod into the record but 
may be certified to the Supreme Court of Appeals of Virginia 
and that they shall not be printed but may be used at the 
11earing on appeal ; 
IT IS HEREBY OR.DERED That the following original 
exhibits be certified to the Supreme Court of Appeals with 
tlie transcript of the record as exhibits in the matter of Com-
monwealth of Virµ;inia at the relation of The Rector and 
Visitors of tJ1e University of Virginia fo1· use bv the Su-
preme Court upon appeal; to be. returned to the Commission 
upon the completion of such use, to-wit: 
Map origfoally attached to and made a part of Exhibit B 
with the petition 
Exhibit No. 3 filed with testimony of Prof. Frederick T. 
Morse 
170 Supreme Court of Appeals of Virginia • 
. page 277 ~ .CERTIFICATE. 
PursuanLto an order entered herein on the 6th day of 
February,. 1940, the original exhibits listed therein, all of 
which are hr the custody of the State Corporation Commis-
sion, are liereby certified to· the Supreme Court of Appeals, 
and the· said Court is respectfully requested to return the 
same to this Commission upon the final determination of this 
proceeding. 
It is hereby certified to the Supreme Court of A.ppeals 
that the foregoing transcript of the record of this proceed-
ing, when read in connection with the original exllibits here-
inabove mentioned, contains and sets out all the facts and 
evidence upon which the action of the Commission in this 
proceeding was based and which arc essential to a proper 
·- decision of the appeal to be taken from such action, and is 
also a true transcript of the proceeding and orders of the 
-Commission of said proceeding·. 
Witness the signature of H. Lester Hooker, Chairman of 
the State Corporation Commission, under its seal, attested 
by its Clerk, this 6th day of February, 1940, and in the 164th 
year of the Commonwealth. 
Seal 
Attest: 
H. LESTER HOOKER, 
Chairman. 
N. W. ATIGNSON, 
Clerk of the Commission. 
I, N. W. Atkinson, Clerk, State Corporation Commission, 
do hereby certify that proper notice was given of the in~en-
tion to apply for transcript of the record in this case as tile 
basis for appeal to t.be Supreme Court of Appeals of Vir-
ginia, pursuant to the provisions of Section 6339, Code of 
Virginia,. 1919. 
N. W. ATKINSON, 
Clerk, State Corporation Commission. 
A Copy-Teste: 
:M:. B. WATTS, C. C. 
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